
PLANNING & ZBAMEETING MONDAY, SEPTEMBER 28,2020
MEMBERS PRESENT: ZBA: JEFFMULLIGAN, CINDYKELLEN, BOB

WESTFALL, JEFFPASSARELL, DIANEATTEA

PLANNING: KATHYCOLE, BRIANTHORN, RANDY
KOZLOWSKI, CLARAMULLIGAN (VIA PHONE,  
CHRISTOPHER STERNER

ABSENT:  KATHYMANNIX, TOMMCGOVERN

OTHERS: CEO BRIANGLISE, MRBENGINEER LANCEBRABANT,  
TOWNATTORNEY JAMESCAMPBELL

VISITORS: JOYCEBLOWERS, BRIANHARPER

CLERK: KIMMCDOWELL

PLANNING & ZBABOARDMOTIONTOOPENTHEMEETING WASMADEBYDIANE,  
SECONDED BYCINDY.  

KATHLEEN COLE -AYE
TOMMCGOVERN- ABSENT
RANDYKOZLOWSKI – AYE
KATHLEEN MANNIX – ABSENT
CLARAMULLIGAN – AYE
BRIANTHORN – AYE
CHRISTOPHER STERNER - AYE

JEFFMULLIGAN – AYE
CINDYKELLEN- AYE
BOBWESTFALL- AYE
DIANEATTEA – AYE
JEFFPASSARELL – AYE

CARRIED 10-0.    

PLANNING & ZBABOARDMOTIONTOAPPROVE THEMINUTES FROMTHEJOINT
MEETING ONSEPTEMBER 15, 2020ASSUBMITED WASMADEBYBOB; SECONDED
BYDIANE.  

KATHLEEN COLE -AYE
TOMMCGOVERN- ABSENT
RANDYKOZLOWSKI – AYE
KATHLEEN MANNIX – ABSENT
CLARAMULLIGAN – AYE
BRIANTHORN – AYE
CHRISTOPHER STERNER - AYE

JEFFMULLIGAN – AYE
CINDYKELLEN- AYE
BOBWESTFALL- AYE
DIANEATTEA – AYE
JEFFPASSARELL – AYE

CARRIED 10-0.  

DGNYSOLARCS, LLCc/oRICHLAND RESOURCES, LLC/AVON-EASTAVON
RD/TAXPARCEL#34.-1-15.21 – SOLARFARM – SPECIAL USEPERMIT &   
SITEPLANAPPLCIATION

JeffMulliganstatedthattonightthePlanningBoardwillstart
withthesiteplanreview.    



KathyColeaskedLancetogoovertheresponses fromMRBGroup’s
reviewofthesiteplan.  

Lancestatedwehavereviewedtheapplicant’scomments and
contactedMr. Harpertoclarifywhatisstillneededandif
thereareanyobjections totheinformation provided.   
Ultimately, theapplicanthasnorealobjection toprovidethe
information requested totheTown.    

MRBGroupsentaletterdatedSeptember 25, 2020clarifying the
reportsgenerated undertheOperations andMaintenance plan
needingtobesubmitted totheTown.  ThiswouldsupplytheTown
withdocumentation whenever theymakeasitevisit.  Thisrecord
canthenbecheckedtomakesuretheapprovedSpecialUsePermit
andSitePlanarebeingfollowedcorrectly.  Theletteralso
coveredthedecommissioning planitemsthatwerepreviously
discussed andapproved regarding erosionandsedimentcontrols,   
SWPPP & ErosionControls toincludetheinstallation andthe
removalof, andanagreement betweenallparties involvedwill
adheretotherequirements ofthedecommissioning plan.  Italso
addressed thelandscaping planregarding therequests madeby
theBoardsforscreening alongthewesternproperty linebeing
extended thefulllengthoftheaccessdrivewaywiththree
rowswherefeasibleandtoincludethemaximumheightofeach
proposed tree/species.  MRBGroupalsoreceivedarecommendation
letterfromMcCordLandscape Architecture datedSeptember 25,   
2020asrequestedbytheBoardwhichdescribesbothtreesfor
wetanddryareasontheparcel.  

KathyColeaskedBrianHarperifhehasanyquestionsor
concernsfortheBoardatthistime.  Brianstatedhejust
receivedtheletterfromMRBGrouptonightbutitseemslike
everything intheletteriswhathediscussedwithLance
previously.  Hedoesn’thaveacommentonthevegetation that
wasjustdiscussedatthistime.    

BrianThornaskedifthemapcanberevisedtoshowwhatthey
havediscussed tonightwiththetreesalongthewestern
property line.  Lancesaidyoucanasktheapplicant tocome
backatanother timeoriftheBoardrequires themtoprovide
treesinthoselocationsasstateditwillbeinthesiteplan
approval resolution.   

KathyColeaskedBrianHarperifhewaspreparedtomove
forwardwiththeSpecialUsePermitandSitePlanapprovals
tonight.   

BrianHarperaskedthatduringthesitevisititshowedthat
thereisavegetative bufferalongtheaccessdrivewayandhe
feelsthereisnoneedforthreerowsofvegetation toRoute
5&20.  Hefeelsitwillincreasethecostofthisproject
substantially.  JimCampbell askedwhathefeelsthecostwill
increasebyandBrianstatedtheycurrentlyhave $150,000
budgetedandwiththisitwilldoublethecost.    

LanceaskedBrianifthereisanalternative thathecould
proposeforscreening alongtheroadwayorareyousayingno
screeningatall.  Brianstatedhewouldnotproposeanyscreen
alongtheroadwaybutwouldconsider threerowsaroundthesolar
panels.  JimCampbell askedwhatifyoudidlessthanthreerows
alongtheproperty line – maybe2rowsorspacedoutalittle
bitmore.   



Therewaslengthydiscussion onthevegetation alongthe
property line; theutilityeasementandrightofwayandwhere
youcouldplanttrees.  Therewasalsodiscussion onwhatwould
happeniftheutilitycompanyorlandownercameinandcleared
theeasementorexistingvegatation.    

KathyColeisconcernedwiththeBowserresidenceonthecorner
wherethereisnobufferorvegetation betweentheirproperty
andthesite. Shewouldliketoseesomething alongthere.   

JimCampbell statedthattheapplicant isagreeingtosurround
thepanelswithtreesandthequestioniswhereontheproperty
wouldtheBoardliketoseeotherbuffering.  JeffMulligan
understands thecostaspectaswellasifweplantsomething in
therightofwayandtheutilitycompanycomesandremovesit
thatdoesn’thelpanyone.    

JimCampbell saidmaybewedetermine whereonthesitewecould
planttworowsoftreesandwhereonerowoftreeswillsuffice.    
Clarastatedthereissomeplacesonthepropertywithenough
buffering thatthreerowsoftreesmaynotbeneededbutsome
housesdidn’thaveanybufferingatall. TheBoardsdiscussed
exactlywhattheTowncanimposeonthelandownerinregardsto
vegetation thatalreadyexistsontheproperty.    

JeffMulliganaskedBrianHarperifhewasinagreeancewith
threerowsalongthepowerlinesandthenasinglerowfrom
theretoRoute5 & 20with15feetspacing.  Clarawantsto
makesurethereisvariedspecies throughout theproperty.   

Therewasalsolengthydiscussion ontheheightoftreesat
planting, thespacingofthetrees, andthespeciesofthe
trees.          

LancestatedthatthesiteplanbeforetheBoarddoesn’tshow
anylandscaping alongtheproperty linetoRoutes5&20.  The
SitePlanapprovalandSpecialUsePermitapproval resolutions
canhavemodifications thattheapplicant mustadheretoand
theywillmirroreachother.    

Lancereiterated thatasofrightnowtheBoardswouldliketo
seethecontinuation ofthethreerowsoftreestowherethe
easement endsandthenfromthereonerowoftreesgoingallthe
waytoRoutes5&20with15feetspacingbetweentrees.      

BrianHarperaskediftheBoardswereexpecting treesinthe
Wetlandarea; andtheyarebasedonwhatthelandscaping firm’s
recommended speciesforthatarea.  Briansuggested threerows
toeasement, tworowsaftereasement, andonerowalongtherest
oftheproperty linewith15feetspacing.   

KathyColeagreedtothetreesneartheBowserresidence and
Randyagreedwithallthelandscaping justproposed.    

Lancestatednowthatwehaveaconfirmedplanforthenumberof
treesonthepropertyweneedtoconfirmwhatspeciesandthe
offsetforthetrees. Lancereferredtothelettersuppliedto
theBoardsandtheyagreedtohaveamixed/clusterofspecies,   
7-8feetatplanting, andnofartherthan15feetoffcenter.  

Clarawantedtoclarifythateasttowestwillstillremain; and
yestheywillasonthesiteplan.    



BrianHarperwasquestioned whattreestheycanusebasedon
boththeirrecommendations andtheonethatLanceprovided.   
JeffMulliganstatedthatsomeofthetreestheyrecommended
arenotevenonoptionforthisparcel. KathyColestatedbased
onClara’sknowledgeoftreespecies, theBoardsaregoingon
therecommendation fromMcCordLandscape Architecture provided
forthetreesthatneedtobeplanted. BrianGlisealso
contacted theNYSDECaboutthetreestheywouldsuggestand
theyareinlinewiththeMcCordLandscape Architecture
recommendations.    

JeffMulliganaskedifwecanmoveforwardandLancestatedif
thePlanningBoardisreadytomoveforwardtheycanandthenit
wouldgototheZBABoardforSpecialUsePermitapproval.  

ThePlanningBoardmembersstatedtheyareallreadytomove
forward. Lancediddraftaresolution forthePlanningBoard’s
consideration buthehasn’tfinishedtheonecondition thatwas
justdiscussed.  

LancereadtheSitePlanApprovalResolution toallpresent.  

TOWNOFAVONPLANNING BOARDRESOLUTION
NEXTERA ENERGY RESOURCES AVONSOLAR

EASTAVONROAD & POLEBRIDGEROAD, AVON, NY
SPECIAL USEPERMIT & SITEPLANREVIEW

SITEPLANAPPROVAL RESOLUTION

WHEREAS, theTownofAvonPlanning Board (hereinafter referred toas
Planning Board), isconsidering SitePlan Approvalallowforthe
development oftheAvonSolarProject (Project), aproposed5-megawatt

MW) alternating current (AC) solarphotovoltaic (PV) project located
withintheTownofAvon. TheproposedProjectwillbelocatedon33.8
acresoftheapproximately 118-acreparcelasdescribed intheSitePlans
datedJune19, 2020, submitted totheTownonJuly28, 2020, andall
otherrelevant information submitted asofSeptember 28, 2020  ( the
currentapplication); and

WHEREAS, thisapplication wasrequired tobeforwarded toLivingston
CountyPlanning BoardforreviewandwasdiscussedattheJanuary9,  
2020meeting wherearecommendation ofapproval wasprovided; and

WHEREAS, theTownofAvonPlanning Boardhasclassified theabove
referenced ActiontobeaTypeIActionunderSection617.5 (c) ofthe
StateEnvironmental QualityReview (SEQR) Regulations; and

WHEREAS, incompliance withNYSTownLawandtheregulations oftheState
Environmental Quality ReviewAct (SEQRA), adetermination of
significance andanegative declaration wasadoptedbytheTownofAvon
Planning BoardonMonday, August17, 2020; and

WHEREAS, onJanuary7, 2020, February4, 2020, March3, 2020, June7,  
2020, andonAugust17, 2020, incompliance withNYSTownLaw, the
Planning Board & ZoningBoardheldJointpublichearings onthecurrent
application andcompleted aformalreviewoftheapplication; and

NOW, THEREFORE, BEITRESOLVED thatthePlanning Boarddoeshereby
approves therequested SitePlanwiththefollowing conditions:  

1. TheApplicant shallobtainaBuilding Permitwithinsix (6) months
ofsuchapprovalsortheapprovals shallautomatically terminate
andbedeemednullandvoid. Additionally, theApplicant shall
complete construction ofanapproved (SitePlanandSpecialUse
Permit) Type2SolarEnergySystemwithintwelve (12) monthsof
obtaining suchapprovals ortheapprovals shallautomatically
terminate andbedeemednullandvoidandbeofnoforceaneffect
atlaw.  



2. Nosignage associated withthisprojecthasbeenapproved.   
Separate approvalbythePlanning Boardisrequiredforall
signage.  

3. TheTownEngineer reviewletterdatedSeptember 25, 2020 istobe
addressed priortothesiteplansbeingsignedbythePlanning
BoardChair.  

4. SitePlanApproval isconditioned ontheNextEra EnergyResources
Operations & Maintenance PlanfortheNextraEnergyResource Avon
SolarProject, datedJuly2020andasdiscussed withtheZoning
BoardandPlanning BoardandrevisedpertheTownEngineers letter
datedSeptember 25, 2020.   

5. SitePlanApproval isconditioned ontheDecommissioning Planfor
theNextEra EnergyResource AvonSolarProjectdatedJuly2020and
asdiscussed withtheZoningBoardandPlanning Boardandrevised
pertheTownEngineers letterdatedSeptember 25, 2020.   

6. SitePlanApproval isconditioned ontheStormwater Pollution
Prevention Plan (SWPPP) forNextEra EnergyResource AvonSolar
ProjectdatedJuly2020andrevisedpertheTownEngineers letter
datedSeptember 25, 2020. Nopermitsshallbeissueduntilthe
NYSDEC Acknowledgement letterhasbeenreceivedbytheTown
Building & ZoningDepartment.  

7. Priortoobtainingabuilding permit, theApplicant mustprovide
anirrevocable financial security bond (orotherformofsurety
acceptable totheTownofAvonatitsdiscretion) fortheremoval
oftheType2SolarEnergySystem, withAvonasthedesignated
assignee/beneficiary, inanamounttobeapproved bytheTown
Engineer basedontheirreviewoftheDecommissioning CostEstimate
submitted byTetraTechEC, Inc.  

8. TheDecommissioning bondorsuretyshallprovide foranannual
increase intheamountofthesuretytocompensate forthecostof
inflationoranyotheranticipated increase incostsofremoval.   

9. EachyearaftertheNextEra EnergyResources AvonSolarhasbeen
constructed, andnolaterthanten (10) dayspriortothe
anniversary dateoftheissuanceofthebuilding permitforsuch
system, thethenowner/permitholderforthesystemshallprovide
theTownofAvonBuilding & ZoningDepartment & TownClerkwith
writtenconfirmation thattherequired financial security bond (or
otherformofsurety) isstilloperable andvalidandthatsuch
suretyhasbeenproperly increased toaccountforinflationorany
otheranticipated increase incostsofremovalasprovided for
above.  

10. Aftercompletion, theApplicantshallprovide totheTown
ofAvonBuilding & ZoningDepartment apost- construction
certificate fromaProfessional Engineer registered inNewYork
Statethattheprojectcomplies withallapplicable codesand
industry practices andhasbeenconstructed andisoperating
according tothedesignplans.  

11. Priortoissuanceofapermit theapplicant shallenterinto
acontractwiththeTownforpayments inlieuoftaxespursuant to
RealPropertyTaxLaw §4879.(a).  

12. ASpecialUsePermitgrantedbytheZBAisrequiredpriorto
signatures beingaffixedtothesiteplans.   

13. Thelandscaping planistoberevisedtoprovideaVegetative
Buffering andtreeplantings asfollows:  

a. Thelandscaping plandatedJune19, 2020andsubmitted tothe
TownofAvononSeptember 22, 2020prepared byTetraTechis
toberevisedtoidentify theproposed three (3) rowsoftrees
alongthewesternproperty linetobeofspeciesandclustered
inaccordance withtheMcCordLandscape Architecture letter
datedSeptember 25, 2020, andtobeplantedataheightof7’  
to8’ tallandtohaveaspacingof15’ offcenter.   



b. Thelandscaping planisalsotoberevisedtodepictan
additional tworowsoftreesalongthewestern property line
extending fromthenorthern extremityofthethree (3) rows
aspreviously referenced tothesoutherly terminus pointof
theutilityeasement (Overhead Line). Thelandscaping inthis
areaistobeofspeciesandclustered inaccordance withthe
McCordLandscape Architecture letterdatedSeptember 25,  
2020, plantedataheightof7’ to8’ tallandsetat15’ off
center.   

c. Additionally, asingle rowoftreesalongthewesternproperty
lineextending fromthenortherly terminuspointofthe
utilityeasement aspreviously referenced, tothesoutherly
right-of-wayof NYSRoute5&20, istobeprovided andtobe
ofspeciesandclustered inaccordance withtheMcCord
Landscape Architecture letterdatedSeptember 25, 2020, and
thesetreesaretobeplantedataheightof7’ to8’ tall
andsetata15’ offcenter.  

d. Furthermore thelandscaping planistoberevisedtodepict
threerowsoftreestobeofspeciesandclustered in
accordance withtheMcCordLandscape Architecture letter
datedSeptember 25, 2020, plantedataheightof7’ to8’  
tallandsetata15’ offcenterextending fromthe
landscaping alongthewesternproperty line, easttothe
westernsideoftheproposed driveway (northsideofsolar
panels).    

e. Lastly, thelandscaping planistoberevisedtodepict two
rowsoftreesofspeciesandclustered inaccordance withthe
McCordLandscape Architecture letterdatedSeptember 25,  
2020, plantedataheightof7’ to8’ tallandsetat15’ off
center, tobeprovided fromtheeasternsideofthedriveway
totheeasternproperty line (northsideofsolarpanels).   

f. Applicant, itssuccessors and/orassignsshallberequiredto
maintainalltreeplantings forthelifeoftheProject.   
Applicant shallberequired topostanirrevocable bondfor
aperiodoffive (5) yearsfromthedateofcommencement of
construction oftheProject.  SaidbondshallnametheTown
ofAvonasthebenefitted orprotected partyandshallbe
intended toensurethatthevisualbuffertreeplantings
surviveandaccomplish thevisualbufferingoftheprojectas
intended bythisconditioned approval.  FailureofApplicant
oritssuccessors orassignsshallbegrounds forrevocation
oftheSpecialUsePermit.  

14. Allconsultants’ feesforreview ofapplication aretobereimbursed bytheapplicant totheTown prior
totheissuance ofpermits.  

15. Theowner/operator isresponsible formaintaining andreplacement ofalltrees andlandscaping as
depicted ontheapproved siteplansforthelifeoftheproject.  All identified treesandlandscaping in
needofreplacement aretobereplaced bythefollowing growing season.   

Theaboveresolution wasofferedby _KathyCole_ andseconded by _Brian
Thorn_ atameetingofthePlanning BoardheldonMonday, September 28,  
2020.  Following discussion thereon, thefollowing rollcallvotewas
takenandrecorded:  

Kathleen Cole - AYE
RandyKozlowski – AYE (viaPhoneInvote)   
KathyMannix - ABSENT
Thomas McGovern - ABSENT
ClaraMulligan - AYE
BrianThorn – AYE
Christopher Sterner  - AYE



I, KimMcDowell, ClerkoftheBoard, doherebyattesttotheaccuracy
oftheaboveresolution beingacteduponandrecorded intheminutesof
theTownofAvonPlanning BoardfortheAugust17, 2020meeting.  

KimMcDowell__________, L.S.  
KimMcDowell, ClerkoftheBoard

BrianHarperagainquestioned thetreesinthewetlandarea.    
KathyColestatedthetreesthatwererecommended byMcCordare
abletothriveinthatarea.  LancestatedthePlanningBoardis
notproposing additional landscaping southandtheonlywetland
areaismaybe40feetonthesiteplan.     

Thesiteplanresolution hasbeenapprovedandnowthenextstep
isfortheZBAapprovaloftheSpecialUsePermit.   

JeffMulliganstatedthatJimCampbellhassupplied theBoard
withtheFindingsandDecision, SpecialUsePermitResolution.   
EachBoardmemberreadaportionoftheFindingsandDecision
sheets.      

FINDINGS ANDDECISION
TownofAvon Zoning Board ofAppeals

September 28, 2020

Matter oftheapplication forSpecial UsePermit ofDGNewYorkCS, LLC

SiteAddress:  South ofNYS Rts. 5 & 20 (EastAvon Road) , eastofPoleBridge
Road,  TownofAvon, Livingston County, NewYork

TaxId. #:   34.-1-15.21

BACKGROUND SUMMARY

1. Applicant History andOverview
DGNewYork CS, LLC (hereafter “Owner” or “Applicant”) isproposing toconstruct a
solarenergy system withanexpected nameplate capacity ofapproximately 5.0
Megawatts AC (hereafter “Project”) onapproximately 34acres (outofapproximately 120

acres intotalarea) ofanexisting parcel identified as ___ EastAvon Road, Townof
Avon, Livingston County, NewYorkandalsobeing identified asTaxIdentified MapParcel
No.: 34.-1-15.21 (hereafter “Subject Property”).  TheSubject Property uponwhich the
Project istobeconstructed isvacant agricultural landowned byRichland Resources,   
LLC, which hasleased aportion oftheSubject Property toOwner forpurposes of
constructing andoperating theProject.  
According totheApplicant andmaterials submitted totheTown, notreeswillbecleared
fortheproject. The facilitywillhaveover10,000solar panelsofsingle- axis tracking
design, mounted using driven post foundations orsimilar mounting mechanisms. Thesolar
panels willbeamaximum ofapproximately 10to12feet inheight. Concrete pad- mounted
transformers/ inverters willbeinstalled. TheDCpower willberouted through two3- MW
inverters toconvert ittoACpower. Some shallow trenching forunderground utility cables
willbeperformed. The facilitywillbeinterconnected totheelectrical gridviaanexisting
on- site34. 5kVoverhead electrical line. Anewapproximately 163- foot- longoverhead
electrical lineandapproximately fivenewutility poleswillbeinstalled forthe
interconnection. Anewfence willbeinstalled around thesolar facility forsecurity. A20-  
foot- widegravel access roadwillbeconstructed fromEastAvon Road, extend along a
western portion oftheproperty parcel, andextend
intothesolar facility toresult inapproximately 4,800 feetofaccess roadtomaintain the
solar facility. Existing trees inthesouthwestern portion oftheproperty parcel willbe
retained andprovide apartial natural visual buffer inthatarea. Theowner intends to
continue agricultural activities intheportion oftheproperty northoftheproject area.   



2.  Procedural Summary

DGNewYork CS, LLChasmade application forapproval ofaSpecial UsePermit to
construct andoperate theProject asrequired byArticle XV §130-80E. (1) oftheZoning
Ordinance oftheTownofAvon (hereafter “Zoning Code”).  TheApplicant madea
contemporaneous SitePlanapplication totheTownofAvonPlanning Board.    

TheSubject Property iszoned Agricultural District (A), inwhich Type2Solar Energy
Systems (asdefined in §130-79oftheZoning Code) arepermitted uses, subject toSitePlan
Approval andSpecial UsePermit.  

Theapplication requirements forSpecial UsePermits relating toType2Solar Energy
Systems aresetforth in §130-80E. (1).  Special UsePermit Approval Standards forType2
Solar Energy Systems arefound in §130-80E. (2).  Inaddition, §130-35oftheZoning Code
contains thegeneral requirements andapproval standards forgranting ofSpecial Use
Permits.  

Fromaprocedural standpoint, upon receiving completed applications foraSpecial Use
Permit andSitePlanapproval from theApplicant, theTown ofAvonBuilding andZoning
Department, onbehalf oftheZBA, referred thematter totheLivingston County Planning
Board pursuant toNewYorkState General Municipal Lawsection 239landm.    

OnJanuary 9, 2020, theLivingston County Planning Board issued awritten statement that
theyhadreviewed thereferral andvoted affirmatively torecommend “ Approval” with
various advisory comments. Thewritten advisory comments havebeenmadeapartofthe
fileoftheZoning Board ofAppeals andsuchadvisory comments therein have been taken
intoconsideration aspartofthedeliberation process undertaken bytheZoning Board of
Appeals andinpartcontribute tothebasis foritsdecisions regarding these matters.     

TheTownofAvon Zoning Board ofAppeals metataproperly scheduled andnoticed
meeting onJanuary 7, 2020, alongwith theTownofAvon Planning Board toholdajoint
public hearing forpurposes ofobtaining public comment ontherequested Special Use
Permit (andSitePlan fromthePlanning Board).  Saidpublic hearing resulted in
approximately 50residents appearing, manyofwhom spoke inopposition tothe
application foraSpecial UsePermit.  Because ofanumber ofissues thatwere raised
during thepublic comment periodofthepublic hearing, theZBA (andPlanning Board)  
elected toholdopen thepublic hearing.  Thepublic hearing wascontinued onFebruary 4,  
2020, March 3, 2020, July7, 2020andAugust 17, 2020.  Ineachofthose instances, the
Board allowed public comment regarding theapplication foraSpecial UsePermit.   
Additionally, several written comments were received during thereview process and
during thetimewhen thepublic hearing washeld open, which suchcomments havebeen
reviewed bytheZBAandhavebeenconsidered aspartofthereview process leading upto
thisresolution.   

TheTownofAvon Planning Board conducted acoordinated review oftheproposed project
pursuant totheState Environmental Quality Review Act (SEQR) 6NYCRR 617.  TheZBA
participated intheSEQR review asaninvolved agency aspartofthecoordinated review.   
ThePlanning Board, after reviewing allmaterials submitted withregard totheSEQR
process, completed Parts 2and3oftheFullEnvironmental Assessment Form.  Based onits
findings, thePlanning Board madeadetermination ofnon-significance andissued a
Negative Declaration.  TheZBAhasconsidered allmaterials related totheSEQR review
conducted bythePlanning Board (incoordination withheZBA), including itsfindings and
determination ofnon-significance.  Those findings andthedetermination ofnon- 
significance havebeen taken intoconsideration aspartofthedeliberation process
undertaken bytheZBAandinpart contribute tothebasis foritsdecisions regarding the
subject application.  

Following theclosing thepublic hearing, theZBAconsidered thecomments received bythe
public during theextensive public hearing period (aswellaswritten comments received)  
anddiscussed various issues raised inthepublic hearing aswellasbymembers oftheZBA,  
Planning Board andLivingston County Planning Board.  Afterduedeliberation, theTown
ofAvon Zoning Board ofAppeals makes thefollowing findings:   



GENERAL FINDINGS

1. Theproposed useassought bytheApplicant toconstruct andoperate aType2
Solar Energy System onthesubject property isapermitted usewithaSpecial Use
Permit intheAgricultural District (A) zoning classification pursuant to §130-80E.  
oftheZoning Code;  

2. Special UsePermits aregoverned generally by §130-35oftheZoning Code and
Special UsePermits forType2Solar Energy Systems arefurther governed by §130- 
80E. (1) and130-80E. (2);  

3. TheApplicant hasproperly submitted itsapplication pursuant tosection 130-45B.  
oftheZoning Code, seeking approval fromtheZBAofaSpecial UsePermit under
section 130-80EB. (4) (e) oftheZoning Code permitting ittoconstruct andoperate
aType2Solar Energy System Subject Property;  

4. TheTownofAvon Code Department hasproperly submitted theapplication
requesting theSpecial UsePermit totheLivingston County Planning Board
pursuant totherequirements ofGeneral Municipal Lawsection 239l & m;  

5. OnJanuary 9, 2020, theLivingston County Planning Board issued awritten
statement that theyhadreviewed thereferral andvoted affirmatively torecommend
Approval” withvarious advisory comments:  

a.  TheTown should carefully review thesubmitted Agricultural Data
Statement inaccordance with theNYSAgriculture& Markets Law
Section 303- a( 2). Theboard reviewing theapplication" shall evaluate
andconsider theagricultural datastatement initsreviewofthe
possible impacts oftheproposed project upon thefunctioning offarm
operations within suchagricultural district."  

b. TheNYSDepartment ofAgriculture& Markets hasissued"  
Guidelines forAgricultural Mitigation forSolar Energy Projects."  
TheNYSERDA hasissued " Conditional UsePermits andSitePlan
Regulations toAllowLarge- Scale Solar Installations While
Protecting Farmland." TheTown should consult these resources to
determine ifthereareadditional conditions/ standards tobe
considered inorder toprotect theTown' sagricultural resources. The
Applicant should also ensure that the impact toprime farmland are
reduced tothegreatest extent practicable.  

c. TheNYSDepartment ofAgriculture andMarkets has issued aletter
regarding theproject recognizing thatthesubject property iswithin
theCounty Agricultural District program, andthat thesolar facility
project istobelocated primarily onPrime Agricultural Farmland.  
TheNYSDAM suggests that theproject bereconfigured on- siteor
moved toanalternative siteinorder toprotect existing agricultural
resources, andencourages theTown toconsider impacts toprime
farmland aspartoftheSEQR process.  

d. Ifnotdonealready, theTown should complete theSEQR process
before finalaction istaken.  

e. TheCounty Planning Board expressed concern onflooding inthe
areaoftheproposed.  Inaddition, theApplicant should ensure that
anerosion control plan issubmitted totheTown pertheTown Solar
Law, and that theNYSDEC Stormwater Pollution Prevention Plan(  
SWPPP) meets thesatisfaction oftheTown Engineer, withan
emphasis onreducing flooding ontheproperty andinthatareato
reduce anypotential impact totheVillage ofAvon.  



f. TheTownofAvon Comprehensive Plan' sPolicy Framework for
preserving theRural Environment& Small- Town Character
emphasizes theneed tominimalize adverse impacts ofdevelopment on
agricultural landandonprimesoils.  

g. Ifnotdonealready, theTown should ensure thatproposed fencing,  
andbuffering meets theTowns Code requirements andtotheTown
Engineer'ssatisfaction.  

h. TheApplicant should ensure thatanypotential glare presents no
adverse impact toneighboring properties. Theaddition ofbuffer
plantings along thewestward boundary maymitigate thisissue.  

i. Ifnotdonealready, theApplicant should provide theTown withfull
details onallproposed signage toensure that itmeets the
requirements ofTown Code.  

6. TheTownofAvon Planning Board conducted acoordinated review oftheproposed
project pursuant totheState Environmental Quality Review Act (SEQR) 6NYCRR
617.  TheZBAparticipated intheSEQR review asaninvolved agency aspartofthe
coordinated review.  ThePlanning Board, after reviewing allmaterials submitted
withregard totheSEQR process, completed Parts2and3oftheFull
Environmental Assessment Form.  Based onitsfindings, thePlanning Board madea
determination ofnon-significance andissued aNegative Declaration;  

7. TheZBAconcludes thatitisnotnecessary, norwould itbeappropriate toconduct
anindependent reviewoftheproposed application pursuant toSEQR.  TheZBA
acknowledges that theTownofAvon Planning Board undertook anappropriate
review under6NYCRR 617andtooktherequisite “hard look” attheproposed
action relative totheissuance ofSitePlanApproval andaSpecial UsePermit for
theSubject Property andisaccordingly satisfied withsuchreview;  

8. Inreaching theabove findings, theZBAhasconsidered thefollowing documents as
wellasother relevant information:  

a. Special UsePermit andSitePlanapplication materials received from
theApplicant, including various maps andsiteplans showing thearea
surrounding theSubject Property;  

b. Various siteplanmaps anddrawings related totheproposed location
ofinfrastructure related totheProject, including proposed access
roadway, fencing, buffering landscape, existing vegetative buffering
andproposed solarenergy system equipment;  

c. Various technical documents anddrawings related tothetypeof
infrastructure proposed andmanner ofinstallation ofsuch
infrastructure;  

d. Thesubmitted Agricultural Data Statement provided byApplicant;  

e. TheNYS Department ofAgriculture& Markets " Guidelines for
Agricultural Mitigation forSolar Energy Projects."  

e. Storm Water Pollution Prevention Planprepared June2020
preliminary) andinfinal formJuly2020;  

f. TownofAvon Zoning Ordinance §130-45;  

g.  TownofAvon Zoning Ordinance §130-35;  

h. TownofAvon Zoning Ordinance §130-78 - §130-84;  



i. Technical submission review documents andreview ofallapplication
materials bytheZBA’sconsulting engineering firm, MRBGroup;  

j. Landscaping andplanting recommendations relative tovisual
buffering from McCord Landscape Architects, PLLC, dated
September 25, 2020;   

k. Numerous written correspondence fromneighboring property owners
andother community members; and

l. Numerous comments asmade inthePublic Hearing heldJanuary 7,  
2020, February 4, 2020, March 3, 2020, July7, 2020 andAugust 17,  
2020.  

11. Theproposed useofthesubject property foraType2Solar Energy System doesnot
constitute ausepursuant toTownCode section 130-27A. (2) that is “…noxious or
offensive byreason ofrefuse, matter, dust, odor, smoke, gas, fumes, noise, vibration,  
unreasonable useoflightsornighttime operation.”  

FINDINGS FORTHESPECIAL USEPERMIT UNDER SECTION 130-35

1. Theproposed useofthesubject property pursuant totheapplication istopermit
theApplicant tousethesubject property toconstruct andoperate aType 2Solar
Energy System withanexpected nameplate capacity ofapproximately 5.0
Megawatts AC onapproximately 34acres;  

2. Theabove stated proposed useisdetermined tobeapermitted usewithin the
Agricultural District (A) with theissuance ofaSpecial UsePermit pursuant to §130- 
80E. and §130-35oftheZoning Code;  

3. TheZoning Board ofAppeals inmaking itsfindings hastaken intoconsideration
theexisting conditions oftheproposed siteandthesurrounding area;  

4. TheZoning Board ofAppeals inmaking itsfindings hastaken intoconsideration
thepublic health, safetyandwelfare, thecomfort andconvenience ofthepublic in
general andoftheresidents intheimmediate area inparticular;  

5. Pursuant to130-35B. (1) oftheAvon Zoning Code, theZoning Board ofAppeals
finds that:  

a.  With theconditions imposed bythisdetermination, especially the
visual buffering created bytherequired plantings, theproposed use
willnothaveanadverse effect ontheorderly development and
character oftheneighborhood orupon thedevelopment andconduct
ofother lawful uses inthevicinity.  Itisnoted thatmostofthe
residences inthevicinity arecloser totheroadandsubstantial rear
yards.  While there ispotential for theProject toresult inavisual
impact deemed undesirable bysomeoralloftheneighbors, such
impact willbemitigated bymultiple rowsofrequired plantings that
willcreate avisual buffer year round.  Itisalsodetermined that the
proposed Project willnotcreate anymeaningful noiseorodor.      

b. With theconditions imposed bythisdetermination, theproposed use
willbeinharmony with theexisting andprobable future development
ofthevicinity inwhich thepremises aresituated.  While largescale
solarenergy systems arenotagricultural inappearance, therequired
plantings willmitigate anynon-harmonious effect.  Theproposed
Project issignificantly more passive than typical agricultural use
which maybeotherwise associated with theSubject Property.  The
proposed usewillhave grass lands around thepanels, which will
positively impact drainage inthevicinity.    



Future development inthevicinity islikely tobeamixofagricultural
andresidential uses, neither ofwhich willbenegatively impacted by
theProject withconditions imposed torequire significant visual
screening;  

c. With theconditions ofuseimposed bythisdetermination, the
proposed usewillnotbeanuisance inlaworinfactandtheusewill
notbeunreasonably noxious, offensive orinjurious byreason of
production oforemission ofdust, smoke, refuse, poisonous
substances, odors, fumes, noise, radiation, vibration, unsightliness or
similar conditions, orwillcontaminate waters.  Anyvisual impact will
beproperly mitigated bytheimposition ofconditions that require
significant visual screening intheformoflandscape plantings;  

d. With theconditions ofuseimposed bythisdetermination, including
proper security fencing, theproposed usewillnotcreate hazards or
dangers tothepublicortopersons inthevicinity fromfire, explosion,  
electricity, radiation, traffic congestion, crowds, parking or
automobiles orothercauses.  Itshould benoted thatelectrical
transmission lines currently exist innearproximity totheSubject
Property andthesurrounding neighboring residences;  

e. Withproper conditions, restrictions andsafeguards assetforth
herein, theproperty values inthevicinity oftheproposed useandthe
health, safety, morals, peace andgeneral welfare ofthecommunity
andthepublic canbeadequately protected.  TheZBA hasfound no
credible evidence thatdevelopment similar totheproposed Project
willnegatively impact property values.  However, proposed visual
mitigation measures are intended tosafeguard nearby property
values.  Useofnon-glare panels willalsominimize anyvisual impact.   
Theproposed Project isengineered anddesigned tohavenonegative
impact ondrainage andmayresult inasmall positive impact or
improvement todrainage inthe immediate areaanddrainage isone
ofthemostsignificant challenges totheimmediate neighborhood.   
TheZBAhasfound nocredible evidence thatdevelopment similar to
theproposed Project willbedetrimental tothehealth, safety, morals,  
peace andgeneral welfare ofthecommunity;  

f. Theproposed useoftheSubject Property foraType2Solar Energy
System isconsistent withthezoning classification andappurtenant
permitted usesofsuchclassification andisingeneral conformance
with theComprehensive Planandanyother applicable community
plans.  Specifically, theTown’sComprehensive Plansupports
renewable energy under thesection entitled “Sustainable Growth and
Development” onpage50, “Objective D – encourage theuseofgreen
infrastructure anddevelopment practices with future investment”  
andonpage53, #4 – “Encourage renewable energy systems for
residential, commercial andindustrial useswhere appropriate;” and

g. Theproposed usemeets thecriteria forreview intheTown’ssiteplan
regulations.  

FINDINGS FORSPECIFIC REVIEW STANDARDS FOR ISSUANCE OFSPECIAL
USEPERMIT FORTYPE 2SOLAR ENERGY SYSTEMS UNDER SECTION 130-80E.  
2)  

1. Pursuant to §130-80E. (2) oftheAvon Town Code, theZoning Board ofAppeals
finds that:  

a. Theproposed Project willcomply with theheight limitations imposed
within anAgricultural District;  



b. Theproposed Project willmeetorexceed allsetbacks established by
130-80E. (2) (a);   

c. TheSubject Property onwhich theProject istobelocated ismore
than25acres insize;  

d. TheType2Solar Energy System does notcover more than 25acresof
theSubject Property, which isinexcess of40acres intotalarea;  

e. Applicant isproposing tofence theType2Solar Energy System and
putupwarning signstoprevent unauthorized access.  Additionally,  
Applicant isproposing enhanced screening oftheProject, astheType
2Solar Energy System isadjacent tonumerous residences;  

f. OnlyoneType2Solar Energy System isbeing proposed forthe
Subject Property.  Thatportion oftheproperty thatisnotbeing
developed aspartoftheProject willcontinue tobefarmed;  

g. TheSubject Property hasnotbeen recently subdivided orchanged in
order tocircumvent thelimitations imposed by §130-80E. (2);  

h. TheApplicant isproposing tomaintain native vegetation totheextent
practicable pursuant toavegetation management planbyproviding
native perennial vegetation andforaging habitat beneficial togame
birds, songbirds andpollinators;  

i. TheProject willbeaccessible forallemergency service vehicles and
personnel

Based uponathorough review ofallinformation submitted bytheApplicant, information
andinput formtheTownofAvon Planning Board, information andinput fromthe
Livingston County Planning Board, aswell asallinformation andcomment madebythe
public atthePublic Hearing andonother occasions, andafterduedeliberation bythe
TownofAvon Zoning Board ofAppeals, Ihereby makeamotion toadopt theabove
Findings.  DoIhaveasecond?  

Motion madeby _JeffMulligan__, seconded by _JeffPassarell___________________  

Allinfavor?  Allopposed?  

Ayes _4_    Nays _1_  

APPROVAL OFSPECIAL USEPERMIT WITH CONDITIONS

Based upon theforegoing adopted Findings oftheTownofAvon Zoning BoardofAppeals,  
Imakeamotion toapprove theSpecial UsePermit request ofApplicant pursuant to
sections 130-35and130-80E. (2) oftheTownofAvon Zoning Code, subject tothe
following conditions:  
1.  Vegetative Buffering:  Applicant shallprovide treeplantings asfollows:  

a. Thelandscaping plandated June19, 2020andsubmitted totheTown
ofAvononSeptember 22, 2020prepared byTetra Tech istoberevised
toidentify theproposed three (3) rowsoftreesalong thewestern
property linetobeofspecies andclustered inaccordance with the
McCord Landscape Architecture letterdated September 25, 2020, and
tobeplanted ataheight of7’ to8’ tallandtohaveaspacing of15’ off
center.   

b. Thelandscaping planisalso toberevised todepict anadditional two
rowsoftrees along thewestern property lineextending from the
northern extremity ofthethree (3) rowsaspreviously referenced tothe
southerly terminus pointoftheutilityeasement (Overhead Line). The
landscaping inthisareaistobeofspecies andclustered inaccordance
with theMcCord Landscape Architecture letterdated September 25,  
2020, planted ataheight of7’ to8’ tallandsetat15’ offcenter.   



c. Additionally, asingle rowoftreesalong thewestern property line
extending fromthenortherly terminus pointoftheutility easement as
previously referenced, tothe southerly right-of-wayof NYS Route
5&20, istobeprovided andtobeofspecies andclustered inaccordance
with theMcCord Landscape Architecture letterdated September 25,  
2020, andthese treesaretobeplanted ataheight of7’ to8’ tallandset
ata15’ offcenter.  

d. Furthermore thelandscaping plan istoberevised todepict three rows
oftrees tobeofspecies andclustered inaccordance with theMcCord
Landscape Architecture letter dated September 25, 2020, planted ata
height of7’ to8’ tallandsetata15’ offcenter extending fromthe
landscaping along thewestern property line, easttothewestern sideof
theproposed driveway (north sideofsolar panels).    

e. Lastly, thelandscaping plan istoberevised todepict tworowsoftrees
ofspecies andclustered inaccordance with theMcCord Landscape
Architecture letter dated September 25, 2020, planted ataheight of7’  
to8’ tallandsetat15’ offcenter, tobeprovided fromtheeastern side
ofthedriveway totheeastern property line (northsideofsolarpanels).   

f.  Applicant, itssuccessors and/orassigns shall berequired tomaintain
alltreeplantings forthelifeoftheProject.  Applicant shall be
required topostanirrevocable bond foraperiod offive (5) years
fromthedateofcommencement ofconstruction oftheProject.  Said
bondshall nametheTownofAvon asthebenefitted orprotected
partyandshallbeintended toensure that thevisualbuffer tree
plantings survive andaccomplish thevisual buffering oftheproject as
intended bythisconditioned approval.  Failure ofApplicant orits
successors orassigns shallbegrounds forrevocation oftheSpecial
UsePermit.  

2.  During construction oftheProject, safety fence shallbeinstalled thesiteaccess road
tothewestsideoftheaccess drivealong theeasterly lineoflands noworformerly of
JustinT. Boswer;  

3.  Prior toanypermits foranyportion oftheProject being issued, Applicant shall
enter intoaPayment InLieuofTaxagreement with theTownofAvon, inaform
acceptable totheTown Board oftheTownofAvon;  

4.  Prior toanypermits foranyportion oftheProject being issued, Applicant shall
enter intoanAgreement/PlanforDecommissioning oftheProject, inaform
acceptable totheTown Board oftheTownofAvon;  

5. Approval ofthisSpecial UsePermit shallbesubject toandcontingent upon issuance
ofSitePlanapproval bytheTownofAvon Planning Board; and

Motion madeby _JeffPassarell_____, seconded by _Cindy Kellen_______________  

Allinfavor?  Allopposed?  

Ayes _4_    Nays _1_  

JimCampbell reiterated thatthesiteplanapprovalconditions
willbeinsertedinthisdocument onceLancesendsitoverto
Jim.      

Kimwillsendtoapplicant thefinalversionsoftheSitePlan
andSpecialUsePermitresolutions onceshereceives themfrom
LanceandJimCampbell.  

JeffMulliganaskediftherewasanyotherbusinesstodiscuss
tonight.    



KimstatedMr. Stevenson whoisproposingacampground on
Lakeville Roadhasgottenapproval fromLivingston County
PlanningBoardandhewouldliketocomeinanddiscusshis
application withthePlanningBoard.  TheTownPlanningBoard
needstomakearecommendation totheAvonTownBoardinorder
forMr. Stevenson togetapproval fromtheAvonTownBoard.   
KathyColeaskedandallothermembersagreedforhimtocome
tothenextscheduled meetingonNovember3, 2020. Kimwill
contactMr. Stevenson andlethimknowthenextmeetingdate.   

BrianHarperaskedifbothJeffMulliganandKathyColesign
Confirmation ofLocalLandUseApprovalPlanningandZoningForm
thatNYSERDArequires fromtheapplicant.  JimCampbell added
someverbiagetotheformandKathyandJeffbothsignedit. Mr.   
HarperwillscanandsendacopytoKimtomorrow.  

DianeaskedJimCampbell aboutthestatusofwherewearewith
theOakOpeningsmineexpansion.  Jimstatedtheycurrentlyhave
arequestforchanginghours, trucktrafficandexpanding the
miningareawiththeNYSDEC.  TheTowndidsendinaletterfor
theirconsideration onthematteranditiscurrentlystillin
processwithNYSDEC.  JimCampbellalsostatedtheTownBoard
isreceptive tomakingachangetothecodewithregardsto
mininginAvon. Hesuggested thatsomeBoardmembersgotoa
TownBoardmeetingandrequest themtostartdiscussion on
makingthatchange.    

BothBoardmembershaveappreciated havingjointmeetingstoget
everyone’sopinionandsuggestions toapplications.  Jeff
Mulligansuggested tohavingquarterly jointmeetings.  Kimwill
incorporate themintonextyear’smeetingdates.       

ZBA & PLANNING BOARDMOTIONTOCLOSETHEMEETING WASMADEBYBOB,  
SECONDED BYCINDY.  

KATHLEEN COLE -AYE
TOMMCGOVERN- ABSENT
RANDYKOZLOWSKI – AYE
KATHLEEN MANNIX – ABSENT
CLARAMULLIGAN – AYE
BRIANTHORN – AYE
CHRISTOPHER STERNER - AYE

JEFFMULLIGAN – AYE
CINDYKELLEN- AYE
BOBWESTFALL- AYE
DIANEATTEA – AYE
JEFFPASSARELL – AYE

CARRIED 10-0.   
MEETING CLOSED.   


