
ZONINGBOARDOFAPPEALSMEETING MONDAY,SEPTEMBER17, 2018
MEMBERSPRESENT: ZBA: JEFFMULLIGAN, CINDYKELLEN, BOB

WESTFALL, DIANEATTEA, SAMPRICE

PLANNING: KATHYCOLE, TOMMCGOVERN, KATHY
MANNIX, RANDYKOZLOWSKI, CLARAMULLIGAN,  
MICHAELMILES

OTHERS: COEBRIANGLISE, TOWNATTORNEYJIMCAMPBELL,  
MRBENGINEERLANCEBRABANT, MRBENGINEER
BROOKEMEYER

VISITORS: GUYMATTHEWS, JOHNMETZLER, RICHARDGROTH,  
KENPERELLI, JOHNSCIARABBA, ROBERT &  
CAROLYNMCKEE, DEBRASALMON, BRUCEMAXON,  
JANETMANKO, JUDYFALZOI, ERICHUPPERT, BARB
PHILLIPS, STANPHILLIPS, ANNEBRISTOL, LISA
ARNOLD, RICK & KARENCRATER, EDGIRARD,  
CRAIGWLECH, DALETWARDOKUS, JOHNHELLERT,  
KARENSCHIEDEL

CLERK: KIMMCDOWELL

PLANNINGBOARDMOTION TOOPENTHEMEETINGWASMADE BYCLARA,  
SECONDEDBYKATHYM. 

KATHLEENCOLE -AYE
TOMMCGOVERN- AYE
DAVESHARMAN – ABSENT
RANDYKOZLOWSKI – AYE
KATHLEENMANNIX – AYE
CLARAMULLIGAN – AYE
MICHAELMILES - AYE

CARRIED 6-0. 

ZBABOARDMOTION TOOPENTHEMEETINGWASMADEBYBOB; SECONDED
BYDIANE. 

JEFFMULLIGAN - AYE
CINDYKELLEN- AYE
BOBWESTFALL- AYE
DIANEATTEA – AYE
SAMPRICE – AYE

CARRIED 5-0.   

BRUCKEL, PETER/QUICKLEE’STRAVELPLAZA/TAXMAPAPRCEL #55.-1- 
4.114/2697LAKEVILLERD/CONSTRUCTIONOF100FTPOLESIGNWITH
928SQUAREFT. OFSIGNAGE – SITEPLANAPPROVAL

Mr. KenPerelliandMr. JohnSciarabbawerepresenttoanswer
anyquestionsaboutsiteplanapplication.  AtthepreviousZBA
meetingthreevariances (heightofthesign, thesquarefootage
ofthesignsandtheuseoftwogroundsigns) weregrantedfor
the100footsign.  TheyhaveworkedwithLanceonthefallzone
andlocationofthe100footpolesignonpremise.  Lanceasked
theapplicantstorelocatethepoleoutsideoftherightaway,  
whichtheyhavedoneandsubmittedanewsiteplanshowingthose
modifications.  TherewerenocommentsfromthePlanningBoard
members.  Lancereadthesiteplanapprovalresolutionto
everyonepresent.   



TOWNOFAVONPLANNINGBOARDRESOLUTION
QUICKLEE’STRAVELPLAZA

2781LAKEVILLEROAD (USROUTE15)  
AREAVARIANCEREQUEST – PDDDISTRICT
100FOOTTALLGROUNDSIGNAPPLICATION

SITEPLANAPPROVAL
WHEREAS, theTownofAvonPlanning Board (hereinafterreferredto
asPlanningBoard) hasreceivedarequestforsiteplan approval
fortheinstallationofan100-footfreestandingsignlocatedat
2781LakevilleRoadwithinthePlannedDevelopmentDistrict (PDD)  
anddetailedontheSite PlanpreparedbyLandTechSurveying &  
Planning, P.L.L.C. allotherrelevantinformationsubmittedasof
September17, 2018 (thecurrentapplication); and

WHEREAS, theapplicationrequiredareavariancesfromtheZBA
fortheincreaseinheightofthesignagetotheproposed100’,  
squarefootageofthesignageto746.8sq. ft, andplacementof
asecondfreestandinggroundsign; and

WHEREAS, theareavariancesweregrantedbytheZBA atthe
August27, 2018meeting; and

WHEREAS, incompliancewithNYSTownLawandtheregulationsof
theStateEnvironmentalQualityReviewAct (SEQR), a
determinationofsignificancewaspreviouslyadoptedbythe
ZoningBoardofAppealsattheirAugust27, 2018aspartofArea
VarianceApproval; and

NOW, THEREFORE, BEITRESOLVED, thePlanningBoardhereby
ApproveswithoutConditions;   XApproveswiththefollowing
Conditions; or Deniestheapplicationforthefollowing
reasons:  

1.SitePlanApprovalwithconditionsspecifiedaboveherein
isvalidforaperiodof180daysfromtoday.  Onceall
conditionsofSitePlanApprovalhavebeenmetandshownon
reviseddrawingsincludingtherevisiondates, thePlanning
BoardChairpersonwillthensigntheSitePlans.  

2.Beforebeginningoperations, thesubjectpropertywillbe
subjecttoinspectionbytheTownCodeEnforcementOfficer
todeterminecompliancewithNYSBuildingCoderequirements
andTownCoderequirementsandconditionsofthisapproval.   

RandyKozlowskiTheaboveResolutionwasofferedby andseconded
KathleenColeby ataregularscheduledPlanningBoardmeeting

heldonSeptember17, 2018.  Followingdiscussion, avoicevote
wasrecorded:   

AyeKathleenCole -   
AbstainThomasMcGovern -   

AyeMichaelMiles -    
AyeRandyKozlowski -  

AyeKathyMannix -   
AyeDaveSharman -  

AyeClaraMulligan -  

I, KimMcDowell, ClerkoftheBoard, doherebyattesttothe
accuracyoftheaboveresolutionbeingacteduponandrecorded
intheminutesoftheTownofAvonPlanningBoardforthe
September17, 2018meeting.  

KimMcDowell                , L. S.  
KimMcDowell, ClerkoftheBoard



MATTHEWS, GUY/MATTHEWSBUSES, INC./EAST AVONPLAZA/5578AVON- 
EASTAVONRD/TAXMAPPARCEL#35.-1-36.1 – SPECIALUSEPERMIT
APPLICATION – PUBLICHEARING & SITEPLANAPPROVAL

Mr. MatthewsandMr. Metzler wereinattendancefromMatthew
BusestoansweranyquestionsfromeitherBoard.  Lancesenta
letterdatedAugust17, 2018toMatthewsBuseswithsome
concernsandasoftonightallconcernshavebeenaddressed.   
Lancestatedthatultimatelyoneoftheapprovalconditionswill
beforMRB Group tolookovertheplansbeforethePlanning
Boardapprovalsignatures.  TheLivingstonCounty
recommendationsbeforeapprovalhavebeenaddressedaswell.     
Mikeaskedaboutthegradingoftheparkinglot – theyhave
submittedanewgradingplanandLancehaslookeditover.   
Improvementswillbemadetotheentirebuilding, interiorand
exterior.  Lancereadthesiteplanapprovalresolutiontoall
present.    

MOTION TOOPENTHEPUBLICHEARINGWASMADEBY BOB; SECONDEDBY
SAM. 

JEFFMULLIGAN - AYE
CINDYKELLEN- AYE
BOBWESTFALL- AYE
DIANEATTEA – AYE
SAMPRICE – AYE

CARRIED 5-0.  

Visitor, JanetManko, statedthattheproposalwillmakethe
cornerlookverygoodandaskedifanytrafficstudieswere
done.  Jeffstatedtheamountoftrafficisminimal.  Lance
statedthisdoesnotrequireatrafficstudyandNYSDOThasthe
curbcutforthepremise.   

Visitor, JudyFalzoi, wenttoDansvilleandlookedattheir
currentlocationandsaidthatthepremiselooksverynice.  It
willbeanimprovementtothearea.  

Visitor, JanetManko, askedifthezoningintheplazaisgoing
tochangeandfollowtheTownofAvon’sComprehensivePlan.  Mr.  
CampbellstatedwhentheTownBoardgetstothezoningchanges
tocoincidewiththecomprehensiveplanitwillbedoneinthe
futureinamassresolution. 

LancereadtheSpecialUsePermitResolution. Lancestatedthis
isaTypeIIActionandnoSEQRprocessisnecessarywhichis
statedintheresolution. 

JimCampbellreadtherecommendationsfromtheLivingstonCounty
PlanningBoardfromtheirSeptember13, 2018meeting.  

MOTION TOCLOSETHEPUBLICHEARINGWASMADEBY CINDY; SECONDED
BYSAM. 

JEFFMULLIGAN - AYE
CINDYKELLEN- AYE
BOBWESTFALL- AYE
DIANEATTEA – AYE
SAMPRICE – AYE

CARRIED 5-0.  



JimCampbellreadthefindingsthatneedto betaken into
considerationfor approvalof theSpecialUsePermitfromthe
LivingstonCountyPlanningletter.  TheZBABoardansweredall
questionsfromtheletterfavorably.  

MOTION TOACCEPTTHISASA TYPEIIACTIONWASMADEBY BOB;  
SECONDEDBYDIANE. 

JEFFMULLIGAN - AYE
CINDYKELLEN- AYE
BOBWESTFALL- AYE
DIANEATTEA – AYE
SAMPRICE – AYE

CARRIED 5-0.  

MOTIONTOAPPROVESPECIALUSEPERMITWITHCONDITIONSOUTLINEDIN
THERESOLUTIONWASMADEBYSAM; SECONDEDBYCINDY. 

JEFFMULLIGAN - AYE
CINDYKELLEN- AYE
BOBWESTFALL- AYE
DIANEATTEA – AYE
SAMPRICE – AYE

CARRIED 5-0.  

TOWNOFAVONZONINGBOARDOFAPPEALSRESOLUTION
MATTEWSBUSES, INC - SCHOOLBUSFACILITY – EASTAVONPLAZA

SPECIALUSEPERMIT & SITEPLANAPPROVAL
5578AVON-EAST -  EASTAVONROAD

SUPAPPROVALRESOLUTION

WHEREAS, theTownofAvonZoningBoardofAppeals (hereinafter
referredtoasZoningBoard) isconsideringanapplicationfora
SpecialUsePermitforthesaleandservicingofnewandused
schoolbusesincompliancewith §130-15, §130-16, §130-20and
130-35intheCombinedGeneralBusiness –LightIndustrial

District (BI-LI) zoningdistrictlocatedat5578AvonEastoff
EastAvonRoad; and

WHEREAS, thisapplicationwasrequiredtobeforwardedto
LivingstonCountyPlanningBoardforreviewandprovideda
responseof “NoAction”; and

WHEREAS, theZoningBoardhasclassifiedtheabovereferenced
ActiontobeaTypeIIActionunderSection617.5 (c) ofthe
StateEnvironmentalQualityReview (SEQR) Regulations; and

WHEREAS, TypeIIActionsarenotsubjecttofurtherreviewunder
Part617 oftheSEQRRegulations therebycompletingthe
environmentalreview; and

WHEREAS, onSeptember17, 2018incompliancewithNYSTownLaw,  
theZoning Boardheldapublichearingonthecurrent
applicationandcompletedaformalreviewoftheapplication;  
and

WHEREAS, onSeptember17, 2018incompliancewiththeTownof
AvonTownCode, thePlanningBoard completedaformalreviewon
thecurrentapplicationandgrantedsiteplanapproval; and



NOW, THEREFORE, BEITRESOLVEDthattheZoningBoarddoeshereby
approvestherequestedspecialusepermitwiththefollowing
conditions:  

1.Thespecialusepermitshallremainineffectforthe
currentownerofthe premiseswithnorequirementfor
renewal, providedtheuseremainsincompliancewiththe
conditionsofapprovalandTownCode §130-15, §130-16,  
130-20and §130-35.  

2.TheTownCodeEnforcementOfficermaymakeanon-sitevisit
at leastonceoverthecourseoftheyear, orasmaybe
necessarytoinsurethattheSpecialUsePermitisbeing
operatedinaccordancewiththeconditionsspecifiedbythe
ZoningBoard.   

3.IntheeventofanycomplaintsabouttheSpecialUsePermit
beingfiledwiththeCodeEnforcementOfficerandfailure
totakecorrectiveactionbytheapplicantshallbebrought
totheattentionoftheZoningBoard.  

4.Beforebeginningoperations, thesubjectpropertywillbe
subjecttoinspectionbytheTownCodeEnforcementOfficer
todeterminecompliancewithNYSBuildingCoderequirements
andTownCoderequirementsandconditionsofthisapproval.   

5.AseparateapprovalbythePlanningBoardisrequiredfor
proposedbuildingandgroundsignage.  

6.TheStatementofOperationsprovidedbytheapplicantand
asdiscussedattheSeptember17, 2018JointBoardmeeting
havebeenacceptedbytheZoningBoard.   

7.AllconditionsasrequiredbythePlanningBoardaspartof
SitePlanapprovalarerequiredtobeaddressedpriorto
theissuanceofpermits.   

SamuelPriceTheaboveResolutionwasofferedby andsecondedby
CindyKellen ataregularscheduledZoningBoardmeetingheldon
September17, 2018.  Followingdiscussion, avoicevotewas
recorded:   

AyeJeffMulligan -   
AyeSamuelPrice -  

AyeCindyKellen -    
AyeBobWestfall -   

AyeDianeAttea -  

I, KimMcDowell, ClerkoftheBoard, doherebyattesttothe
accuracyoftheaboveresolutionbeingacteduponandrecorded
intheminutesoftheTownofAvonZoning Boardforthe
September17, 2018meeting.  

KimMcDowell                   , L. S.  
KimMcDowell, ClerkoftheBoard

TOWNOFAVONPLANNINGBOARDRESOLUTION
MATTEWSBUSES, INC - SCHOOLBUSFACILITY – EASTAVONPLAZA

SPECIALUSEPERMIT & SITEPLANAPPROVAL
5578AVON-EAST -  EASTAVONROAD



SITEPLANAPPROVALRESOLUTION

WHEREAS, theTownofAvonPlanningBoard (hereinafterreferred
toasPlanningBoard) isconsideringanapplicationforaSite
Planapprovalforthesaleandservicingofnewandusedschool
busesincompliancewith §130-15, §130-16, §130-20and §130-35
intheCombinedGeneralBusiness –LightIndustrialDistrict (BI- 
LI) zoningdistrictlocatedat5578AvonEastoffEastAvonRoad
andasdetailedonthesiteplansdatedSeptember2018prepared
byTDKEngineeringAssociated, P.C.; and

WHEREAS, thisapplicationwasrequiredtobeforwardedto
LivingstonCountyPlanningBoardforreviewandprovideda
responseof “NoAction”; and

WHEREAS, thePlanningBoardhasclassifiedtheabovereferenced
ActiontobeaTypeIIActionunderSection617.5 (c) ofthe
StateEnvironmentalQualityReview (SEQR) Regulations; and

WHEREAS, TypeIIActionsarenotsubjecttofurtherreviewunder
Part617 oftheSEQRRegulations therebycompletingthe
environmentalreview; and

NOW, THEREFORE, BEITRESOLVEDthatthePlanningBoarddoes
herebyapprovestherequestedSitePlanwiththefollowing
conditions:  

1.SitePlanApprovalwithconditionsspecifiedaboveherein
isvalidforaperiodof180daysfromtoday.  Onceall
conditionsofSitePlanApprovalhavebeenmetandshownon
reviseddrawingsincludingtherevisiondates, thePlanning
BoardChairpersonwillthensigntheSitePlans.  

2.Beforebeginningoperations, thesubjectpropertywillbe
subjecttoinspectionbytheTownCodeEnforcementOfficer
todeterminecompliancewithNYSBuildingCoderequirements
andTownCoderequirementsandconditionsofthisapproval.   

3.AseparateapprovalbythePlanningBoardisrequiredfor
proposedbuildingandgroundsignage.  

4.TheTownEngineersreviewletterdatedAugust 17, 2018is
tobeaddressedpriortothesiteplansbeingsigned.  

5.AllconditionsasrequiredbytheZoningBoardaspartof
SUPapprovalarerequiredtobeaddressedpriortothe
issuanceofpermits.   

MichaelMilesTheaboveResolutionwasofferedby and seconded
RandyKozlowskiby ataregularscheduledPlanningBoardmeeting

heldonSeptember17, 2018.  Followingdiscussion, avoicevote
wasrecorded:   

AyeKathleenCole -   
AyeThomasMcGovern -   

AyeMichaelMiles -    
AyeRandyKozlowski -  

AyeKathyMannix -   
AyeDaveSharman -  

AyeClaraMulligan -  

I, KimMcDowell, ClerkoftheBoard, doherebyattesttothe
accuracyoftheaboveresolutionbeingacteduponandrecorded
intheminutesoftheTownofAvonPlanningBoardforthe
September17, 2018meeting.  

KimMcDowell                  , L. S.  
KimMcDowell, ClerkoftheBoard



ZBABOARDMOTIONTOAPPROVETHEMINUTESFROMTHEAUGUST27, 2018
MEETINGASSUBMITEDWASMADEBYBOB; SECONDEDBYCINDY. 

JEFFMULLIGAN - AYE
CINDYKELLEN- AYE
BOBWESTFALL- AYE
DIANEATTEA – AYE
SAMPRICE – AYE

CARRIED 5-0.   

PLANNINGBOARDMOTIONTOAPPROVE THEMINUTESFROMTHEAUGUST7,  
2018WASMADEBYKATHYC., SECONDEDBYCLARA. 

KATHLEENCOLE -AYE
TOMMCGOVERN- AYE
DAVESHARMAN – ABSENT
RANDYKOZLOWSKI – AYE
KATHLEENMANNIX – AYE
CLARAMULLIGAN – AYE
MICHAELMILES - AYE

CARRIED 6-0. 

TWARDOKUS,DALE, OAKOPENINGS, LLC/TAXMAPPARCEL #26.-1-22.1/ 
1392OAKOPENINGS ROAD/SPECIALUSEPERMIT – EXCAVATION
OPERATIONSPUBLICHEARING & SITEPLANAPPROVAL

Jeffstatedthepublichearingisstillopenandeveryonewill
getachancetospeak.  JeffhasspokentoeachBoardmember
individuallyandtheyhavebeencounseledonthelegalside
fromJimCampbell, TownofAvonAttorneyaswell.  Jeffstated
thisBoardneeds tofollowthelawandtheprovisionsofthe
TownCodewhichstatesthisisapermitteduseinthiszoning
district.  TheBoardwillcarefullyconsidertheconcernsthat
havebeenexpressedby theresidentsofOakOpeningsRoad.   
Anyonewhowantstospeakwillbegiven5minutesandplease
addressanynewconcernssincewehaveheardthemajorityof
concernsinpriormeetings.  Pleasestateyournameandaddress
beforespeaking.    

JimCampbellaskedthePlanningBoardiftheywouldliketodo
thesiteplanapprovalnoworwaituntiltheSpecialUsePermit
isapproved.  TheydecidedtowaitforapprovalfromZBABoard. 

BruceMaxon, 1589OakOpeningsRoad, talkedaboutthespecial
usepermitandtheguidelinesforgrantingthesepermits.  He
talkedaboutthehoursofoperationaswellasthewaterissue
thatarethemainconcernsoftheresidents.  Hisfinal
statementwaspleasedotherightthingandvotenotothe
specialusepermit. Hepassedaroundpicturesofthematerial
thathasbeenbroughtinpriortothespecialusepermit
approval. 

RobertMcKee, 1665OakOpeningsRoad, hebroughtinsamplesof
vinylsiding – onesamplehasbeencontinuouslyexposedto
dieselexhaustandonethathasnotfortheBoardtoseethe
differences.   



Carolyn McKee, 1665OakOpeningsRoad, shestatedthatthis
permitwillviolate5outofthe11prohibiteduseinourcode
130-27howarewegoingtoenforcethecode.  Jeffstatedall
codeinfractionsareresearchedandhandledbyourCOE, Brian
Glise.  JimCampbellstatedthatanytimeaviolationisalleged
thenwehavetofigureouthowtoresolveit. Muchdiscussionon
howandunderthelawwhatwouldbeabletobedoneabout
violationsintheTownofAvon. Mrs. McKeealsostatedthatMr.  
Twardokus isnotcertifiedbytheminingsafetyandhealth
departmentandaccordingtoNYSDEChehastobe.   

Debra Salmon, 1160OakOpeningsRoad, shestatedthatshehas
beentoeverymeetingforthisissueandshefeelsthattheTown
Attorney, JimCampbellhasgiventheresidentsnorespect. 

LisaAnderson, NorthAvonRoad, thisisherfirstmeetingand
sheissurprisedatthehostilitytowardstheneighborsbythe
TownAttorney, JimCampbell.  Theresidentshavegivenyou
actualinformationandshefeelsitappearsthatJimistelling
peopletostoptalking.  Sheisconcernedaboutthetrucks,  
noise, waterandhealthconcerns.  Shefeelsthateveryone
shouldknowwhatthepenaltiesareforbreakingthelawandcode
oftheTownofAvon. 

CarolineCrater, 1177OakOpeningsRoad, iftheSpecialUse
Permitisgrantedwhatconditionswilltherebe.  Jeffstated
thatthedocumentJimCampbellisgoingtoreadwilladdressthe
concernsoftheneighbors. ShealsoaskediftheTownhas
conductedanystudiesandLancestatedthatthe NYSDEC
conductedallofthestudiesthroughitsthoroughSEQRreview
andthereforeitisnotnecessaryfortheTowntoalsodoso.   

JeffstatedthattheconditionsofanyapprovedSpecialUse
Permitwilladdressalltheconcernsexpressedbytheresidents.   
Uponbeingaskedbyavisitoriftherewouldbeanopportunity
forfurthercommentaftertheproposeddocumentwasread, Jeff
statedtherewouldnotbefurtherpublicparticipation.   

JudyFalzoi, 1739AthenaDrive, myconcernsisthatifthelaw
isfollowedthentheywillhavetonootheroptionbuttohire
theirownattorney.   

Carolyn McKee, 1665OakOpeningsRoad, shestatedthattheNYS
DECistellingherthattheTownHighwayisinchargeofthe
roads. LancestatedthattheroadisaCountyroadandtheTown
doesn’thaveauthorizationtogivedirectionontheroad. 

RobertMcKee, 1665OakOpeningsroad, thanked theboardfor
givingthem5minutestostatetheirconcernsthatwillaffect
therestoftheirlives.   

Therewerenomorecommentsfromtheresidentsatthistime. 

MOTION TOCLOSETHEPUBLICHEARINGWASMADEBY DIANE; SECONDED
BYCINDY. 

JEFFMULLIGAN - AYE
CINDYKELLEN- AYE
BOBWESTFALL- AYE
DIANEATTEA – AYE
SAMPRICE – AYE



CARRIED 5-0.  

JeffcommentedthatAttorneyCampbellhascounseledtheBoardon
thelegalsideandthe Boardhascomeupwithseveral
conditionsfortheSpecialUsePermit. Thefindings and
conditionsarebasedonthemainconcernstheresidentshave
voicedinallthepreviousmeetingsandpublichearings:  
traffic, water, noise, hoursofoperations.   

JimCampbellwillreadtheproposedfindingsandconditionsthat
theZBAhasaskedhimtoprepareforthisSpecialUsePermit
application. 

DebraSalmonstatedthatshefeelsmakingadecisiontoapprove
thispermitbeforeevencomingtothemeetingiswrong.  Jim
Campbellstatedthatthishasnotbeenapprovedyet. TheBoard
meetwithJimtogetlegaladviceandhavespokenamongst
themselvesabout theirconcernsandwhatconditionsneed tobe
inthedocument.  Afterthisisreadthantheywilldiscussand
commentbasedonwhatisreadanddetermineifandhowtheywant
toproceed.     

FINDINGSANDDECISION
TownofAvonZoningBoardofAppeals

September17, 2018

MatteroftheapplicationforSpecialUsePermitofOak
Openings, LLC

PropertyAddress:  1392OakOpeningsRoad, TownofAvon,  
LivingstonCounty, NewYorkTaxId. #:   26.-1-22.1

BACKGROUNDSUMMARY

TheApplicant, OakOpenings, LLC (hereafter “theApplicant”) has
madeapplicationforapprovalofaSpecialUsePermittooperate
anexcavationoperationonpropertyitownsat1392OakOpenings
Road.   

Thepropertyisapproximately121acresinsizeandislocated
onthewestsideofOakOpeningsRoad, northofNYSRoutes5 &  
20.  TheuseproposedbyApplicantisaminingandexcavation
operationtoextractsandandgravelfromthesite.    

PriorownersofthepropertyhadpreviouslyreceivedaSpecial
UsePermitfromtheTownofAvon, datedApril10, 1978, which
permittedtheexcavationofsandandgravelfromthesite.  At
thattimeandperiodicallythereafter, thesubjectpropertywas
utilizedforpurposesofconductingasandandgravelexcavation
operationbyvariouspersonsorentities, includingmost
recently, DolomiteProducts.        

ThesubjectpropertyiszonedAgriculturalDistrict (A) andis
initiallygovernedbysection130-11oftheCodeoftheTownof
Avon (TownCode).  Section130-11D. (4) providesthat
ExcavationOperationsareapermittedusesubjecttoan
applicantobtainingaSpecialUsePermit
fromtheTownofAvonZoningBoardofAppeals (hereafter “ZBA”).   
TheSpecialUsePermitprocessisgovernedbysection130-35of
theTownCode.  



PriortomakingapplicationtotheZBAforaSpecialUsePermit,  
theApplicantappliedforaMiningPermitfromtheNewYork
StateDepartmentofEnvironmentalConservation (hereafter
DEC”).  TheapplicationdatedonoraboutApril20, 2018, was

approvedbytheDEConMay16, 2018.  TheMiningPermitgranted
toApplicantwasamodificationtoanearlierminingpermit
issuedtotheEstateofR. KeithSanders (hereafter “Sanders
Estate”), thepredecessorintitletoApplicantandtheowner
fromwhomApplicantpurchasedthesubjectproperty.  TheMining
PermitapplicationoftheSandersEstatewasapprovedbytheDEC
onoraboutMarch25, 2016, approximatelytwo (2) yearsafter
theoriginalapplicationwassubmitted.  Atthetimeof
applicationfortheMiningPermitbytheSandersEstate, the
SandersEstatewasnotifiedthattheapplicationwasgoingtobe
treatedasanewapplicationpursuantto6NYCRRPart
621.11(h)(4).   ThepreviousMiningPermitrelatingtothe
subjectpropertywastoDolomiteProductsandhadexpiredon
March20, 2011.  Whiletheexactdatesarenotknown, theZBA
understandsthatnoexcavationoperationshavetakenplaceon
thesubjectpropertyinatleasttheseven (7) yearspriorto
Applicant’spurchaseoftheproperty.  

Fromaproceduralstandpoint, uponreceivingacompleted
applicationforaSpecialUsePermitfromtheApplicant, the
TownofAvonBuildingandZoningDepartment, onbehalfofthe
ZBA, referredthemattertotheLivingstonCountyPlanningBoard
pursuanttoNewYorkStateGeneralMunicipalLawsection239l
andm.  ThematterwasalsoreferredtotheTownofAvon
PlanningBoardforitscommentsrelativetotheApplicant’s
requestforaSpecialUsePermit.  

OnSeptember13, 2018, theLivingstonCountyPlanningBoard
reviewedthereferralandtook “noaction” butmadecertain
advisorycomments.  Thewrittenadvisorycommentshavebeenmade
apartofthefileoftheZoningBoardofAppealsandsuch
advisorycommentsthereinhavebeentakenintoconsiderationas
partofthedeliberationprocessundertakenbytheZoningBoard
ofAppealsandinpartcontributetothebasisforitsdecisions
regardingthesematters.     

OnJuly3, 2018, theTownofAvonPlanningBoard (hereafter
PlanningBoard”) reviewedtheApplicant’ssubmissionsfora

SpecialUsePermitupontherequestoftheZBA.  ThePlanning
BoardinvitedtheApplicanttoattendthemeetinginorderto
allowthePlanningBoardtoengageinadetaileddiscussionwith
theApplicantaboutitsintentionswithregardtouseofthe
property.  Approximately20neighborsalsoattendedtheJuly3,  
2018PlanningBoardmeetingandthoseneighborsthatwishedto
speakwereaffordedanopportunitytodoso, eventhoughthe
meetingdidnotconstituteapublichearing.  ThePlanningBoard
subsequentlydraftedalettertotheZBAwithvariouscomments
concerningthependingapplicationforaSpecialUsePermit.   
ThatletterhasbeenmadeapartofthefileoftheZoningBoard
ofAppealsandtheadvisorycommentsthereinhavebeentaken
intoconsiderationaspartofthedeliberationprocess
undertakenbytheZoningBoardofAppealsandinpartcontribute
tothebasisforitsdecisionsregardingthesematters.  

TheTownofAvonZoningBoardofAppealsmetataproperly
scheduledandnoticedmeetingonJuly23, 2018, toholdapublic
hearingforpurposesofobtainingpubliccommentonthe



requestedSpecialUsePermit.  Saidpublichearingresultedin
morethan25residentsappearing, manyofwhomspokein
oppositiontotheOwner’sapplicationforaSpecialUsePermit.   
Becauseofanumberofissuesthatwereraisedduringthepublic
commentperiodofthepublichearing, theZBAelectedtohold
thepublichearingopensothatthehearingcouldbecontinued
atitsmeetingonSeptember17, 2018.    
OnSeptember17, 2018, theZBAconcludeditspublichearing
afterreceivingadditionalpubliccomment.  

Afterthepublichearingwasclosed, theZBAdiscussedtheState
EnvironmentalQualityReviewAct (SEQR) processpursuantto6
NYCRR617.  TheZBAhadbeenprovidedwithextensivematerials
fromtheApplicantrelatingtotheSEQRprocessthatwas
undertakenwhentheSandersEstateappliedforandwasgranted
itsMiningPermit, aswellasotherSEQRmaterialsthatwere
generatedasaresultofApplicant’srequestforamodified
MiningPermitfromtheDEC.  TheSEQRmaterialsprovidedand
revieweddemonstratethattheDECconductedalengthyand
thoroughSEQRreview, whichbeganinJuly, 2014andconcludedon
February4, 2016whentheDECconcludedthattheissuanceofthe
MiningPermitwillresultinnosignificantadverseimpactson
theenvironmentandaccordingly, issuedanegativedeclaration.   
TheFullEnvironmentalAssessmentForm, Parts1, 2and3are
attachedheretoandtheSEQRreviewconductedbytheDECandits
findingshavebeentakenintoconsiderationaspartofthe
deliberationprocessundertakenbytheZBAandinpart
contributetothebasisforitsdecisions
regardingthesematters.  TheZBAdidnotconductitsown,  
separateSEQRreview, asthereviewconductedbytheDEChas
beendeterminedbytheZBA, itslegalcounselandtheTown
Engineertohavebeenappropriateandthorough.  Nonewissues
orpotentialnegativeenvironmentalimpactsrelatingtothe
proposedapplicationhavebeenidentifiedwhichwerenot
addressedduringthecourseoftheDEC’sSEQRreviewprocess.  

Afterclosingthepublichearing, theZBAconsideredthe
commentsreceivedbythepublicduringthepublichearingand
discussedvariousissuesraisedinthepublichearingaswellas
bymembersoftheZBA, PlanningBoardandLivingstonCounty
PlanningBoard.  Afterduedeliberation, theTownofAvonZoning
BoardofAppealsmakesthefollowingfindings:   

GENERALFINDINGS

1. TheproposeduseassoughtbytheApplicanttoutilizethe
subjectpropertyforpurposesofanexcavationoperationto
excavateandprocesssandandgravelisapermitteduse
withaSpecialUsePermitintheAgriculturalDistrict (A)  
zoningclassificationpursuanttosection130-11D. (4) of
theTownCode;  

2. SpecialUsePermitsaregovernedgenerallybysection130- 
35oftheTownCodeandSpecialUsePermitsforExcavation
Operationsarefurthergovernedbysection130-35B. (4)  
e);  



3. TheApplicant, OakOpenings, LLChasproperlysubmittedits
applicationpursuanttosection130-45B. oftheTownCode,  
seekingapprovalfromtheZBAofaSpecialUsePermitunder
section130-35B. (4) (e) oftheTownCodepermittingitto
operateasandandgravelexcavationoperationonthe
subjectproperty;  

4. TheTownofAvonCodeDepartmenthasproperlysubmittedthe
applicationrequestingtheSpecialUsePermittothe
LivingstonCountyPlanningBoardpursuanttothe
requirementsofGeneralMunicipalLawsection239l & m;  

5. OnSeptember17, 2018, theLivingstonCountyPlanningBoard
issuedawrittenstatementthattheyhadreviewedthe
referralandtakennoactionbutmadevariousadvisory
comments:  

a.   Theproposedoperationisnotlocatedin
AgriculturalDistrict # 2; however, thesiteislocated
within500feetofanactivefarmoperationwithinthe
District.  ThisBoardhasevaluatedandconsideredthe
AgriculturalDataStatementprovidedbyApplicantfor
possibleimpactsoftheproposedexcavationoperationupon
thefunctioningoffarmoperationswithinsuchAgricultural
District #2andfindsthattheproposedexcavation
operationwillhavenomeaningfulimpactonsuchfarm
operations;  

b.  Onthenorthernportionofthesubjectparcel
existstwo (2) potentialfederalwetlands, justnorthof
themineaccessroad.  Also, approximately300feeteastof
theparcel, aNewYorkStateDECWetlandexists.  This
Boardhascarefullyreviewedandconsideredall
documentationthathasbeenapartoftheDEC’sMining
Permitreviewprocessrelatingtonaturallyandculturally
sensitiveresourcesinproximitytothesubjectparcel.  

6. ThewrittenstatementfromtheLivingstonCountyPlanning
BoardhasbeenreviewedbytheZBAandhasbeenmadeapart
oftheofficialrecordconcerningthisapplication;     

7. TheDECconductedacoordinatedreviewundertheNewYork
StateEnvironmentalQualityReviewAct (6NYCRR617) ofa
priorapplicationtotheDECforaMiningPermitbythe
SandersEstate, thepredecessorintitletoApplicantand
fromwhomtheApplicantpurchasedtheproperty.  TheSEQR
materialsgeneratedduringtheapplicationbytheSanders
Estate, includingtheFullEnvironmentalAssessmentForm,  
Parts1, 2and3, demonstratethattheDECconducteda
lengthyandthoroughSEQRreview, whichbeganinJuly, 2014
andconcludedonFebruary4, 2016whentheDECconcluded
thattheissuanceoftheMiningPermitwillresultinno
significantadverseimpactsontheenvironmentand
accordingly, issuedanegativedeclaration;  

8. Part3oftheFullEnvironmentalAssessmentForm
demonstratesthattheDECcarefullylookedatpotential
adverseenvironmentalimpactstoland, surfacewater,  
groundwater, air, plantsandanimals, historicand
archaeologicalresources, transportationandnoiseand
determinedthattherewouldbenosignificantadverse
impactsasaresultoftheproposedminingandexcavation
forwhichapermitwasbeingsought;  



9. TheZBAconcludesthatitisnotnecessary, norwoulditbe
appropriatetoconductanindependentreviewofthe
proposedapplicationpursuanttoSEQR.  TheZBA
acknowledgesthattheDECundertookanappropriatereview
under6NYCRR617andtooktherequisite “hardlook” atthe
proposedactionrelativetotheissuanceofaminingpermit
forthesubjectpropertyandisaccordinglysatisfiedwith
suchreview;  

10. TheZBAfurtherfindsthatthecurrentapplicationfora
SpecialUsePermitbyApplicantisnotseekingpermission
toconductanyactivitythatissubstantivelydifferent
thanthepermittedactivitiesgrantedbytheSandersEstate
MiningPermitgrantedbytheDEConMarch25, 2016, orthe
modificationtothatpermitasgrantedtoApplicantbythe
DEConoraboutMay16, 2018 (whichalsoreliedonthe
DEC’spriorSEQRreviewoftheSandersEstateapplication);  
and

11. Inreachingtheabovefindings, theZBAhasconsideredthe
followingdocumentsaswellasotherrelevantinformation:  

a. PriorApplicationforExcavationPermitdated
January17, 1978andSpecialUsePermitissuedon
April10, 1978;  

b. SpecialUsePermitapplicationmaterialsreceived
fromOakOpeningsLLC;  

c. ContinentalPlacerInc.  MiningPlanMapbeing
projectno. l011-2-18-5383;  

d. DECMiningPermitofApplicant, datedMay16,  
2018withpermittransmittalletter;  

e. Part1oftheFullEnvironmentalAssessmentForm
providedtoDEC (onoraboutJuly24, 2014) by
theSandersEstate, relativetoitsMiningPermit
Application;  

f. Part2oftheFullEnvironmentalAssessmentForm
completedbytheDEC (onoraboutFebruary4,  
2016);  

g. Part3oftheFullEnvironmentalAssessmentForm
withAttachmentforEvaluationoftheMagnitude
andImportanceofProjectImpactsCompletedby
theDEC (onoraboutFebruary4, 2016);  

h. RevisedMinedLandUsePlanfortheR. Keith
SandersEstateAvonPitpreparedbyThomasGiles,  
GeologistanddatedSeptember2014;  

i. TCGMaterialsIncorporateHydrogeological
EvaluationdatedFebruary, 1992, whichwasapart
oftheDECSEQRreviewprocess;  

j. Resourcematerial “HydraulicImpactsofQuarries
andGravelPits – ExecutiveSummary;”  

k. DECPublication “UpstateNewYorkGroundwater
ManagementProgram” datedMay, 1987;  



l. ContinentalPlacer, Inc. resourcematerial
HydrogeologicInvestigation/ BackgroundData

Review:  TheImpactofSandandGravelMiningon
GroundwaterResources” datedAugust12, 1988;  

m. EnvironmentalConservationLawsection23-2701;  

n. EnvironmentalConservationLawsection23-2711;  

o. MiningPermitapplicationtoDECfromOak
OpeningsLLC;  

ndp. 2 SupplementalInformationforaMiningPermit
ModificationDuringPermitTerm2016-2021forOak
OpeningsLLC, preparedbyContinentalPlacer,  
Inc. anddatedMay10, 2018;  

q. NumerousmapsprovidedaspartoftheDECSEQR
reviewoftheSandersEstateMiningPermit
applicationandtheMiningPermitapplicationof
OakOpeningsLLC;  

r. Part1oftheFullEnvironmentalAssessmentForm
datedMarch15, 2018) providedtotheDECby

Applicantrelatingtoitsapplicationfora
modifiedMiningPermitforthesubjectproperty;  
and

s.  Numerouswrittencorrespondencefromneighboring
propertyowners;  

12. Theproposeduseofthesubjectpropertyforanexcavation
operationdoesnotinandofitselfconstituteause
pursuanttoTownCodesection130-27A. (2) thatis

noxiousoroffensivebyreasonofrefuse, matter, dust,  
odor, smoke, gas, fumes, noise, vibration, unreasonableuse
oflightsornighttimeoperation” andsuchconcernscanbe
properlymitigatedbyconditionsmadeapartofany
approvedSpecialUsePermitutilizingthegeneralcriteria
ofsection130-35oftheTownCodeandtheusespecific
criteriaof130-35B. (4) (e) oftheTownCode;    

FINDINGSFORTHESPECIALUSEPERMITUNDERSECTION130-35

13. Theproposeduseofthesubjectpropertypursuanttothe
applicationistopermittheApplicanttousethesubject
propertyforanexcavationoperationtoexcavate, process
andremovesandandgravelfromthesite;  

14. Theabovestatedproposeduseisdeterminedtobea
permittedusewithintheAgriculturalDistrict (A) withthe
issuanceofaSpecialUsePermitpursuanttosection130-35
B. (4) (e) oftheTownCode;  

15. TheZoningBoardofAppealsinmakingitsfindingshas
takenintoconsiderationtheexistingconditionsofthe
proposedsiteandthesurroundingarea,  



16. TheZoningBoardofAppealsinmakingitsfindingshas
takenintoconsiderationthepublichealth, safetyand
welfare, thecomfortandconvenienceofthepublicin
generalandoftheresidentsintheimmediateareain
particular;  

17. Pursuantto130-35B. (1) oftheAvonTownCode, theZoning
BoardofAppealsfindsthat:  

a.  Withtheconditionsofuseimposedbythis
determination, theproposedusewillnothavean
adverseeffectontheorderlydevelopmentand
characteroftheneighborhoodanduponthe
developmentandconductofotherlawfulusesin
thevicinity;    

b. Withtheconditionsofuseimposedbythis
determination, theproposedusewillbein
harmonywiththeexistingandprobablefuture
developmentofthevicinityinwhichthepremises
aresituated;  

c. Withtheconditionsofuseimposedbythis
determination, theproposedusewillnotbea
nuisanceinlaworinfactandtheusewillnot
benoxious, offensiveorinjuriousbyreasonof
productionoforemissionofdust, smoke, refuse,  
poisonoussubstances, odors, fumes, noise,  
radiation, vibration, unsightlinessorsimilar
conditions, orwillcontaminatewaters;  

d. Withtheconditionsofuseimposedbythis
determination, theproposedusewillnotcreate
hazardsordangerstothepublicortopersonsin
thevicinityfromfire, explosion, electricity,  
radiation, trafficcongestion, crowds, parkingor
automobilesorothercauses;  

e. Withproperconditions, restrictionsand
safeguards, thepropertyvaluesinthevicinity
oftheproposeduseandthehealth, safety,  
morals, peaceandgeneralwelfareofthe
communityandthepubliccanbeadequately
protected;  

f. Theproposeduseofthesubjectpropertyfor
excavationoperationsisconsistentwiththe
zoningclassificationandappurtenantpermitted
usesofsuchclassificationandisingeneral
conformancewiththeComprehensivePlanandany
otherapplicablecommunityplans; and

g. Theproposedusemeetsthecriteriaforreviewin
theTown’ssiteplanregulationsasevidencedby
thereferralresponsefromtheTownofAvon
PlanningBoard, whichdidnotrecommend
disapprovalandwhichrecommendsvarious
stipulations/limitation” withinanySpecialUse

Permittobeissued.  



FINDINGSFORSPECIFICREVIEWSTANDARDSFORISSUANCEOFSPECIAL
USEPERMITFOREXCAVATIONOPERATIONSUNDERSECTION130-35
B. (4) (e)  

18. Pursuantto130-35B. (4) (e) oftheAvonTownCode, the
ZoningBoardofAppealsfindsthat:  

a. Theproposedusewillnothaveaneffector
impactwatersoftheStateofNewYork;  

b. Thesubjectpropertyexceedstheminimum10acre
lotareaprescribedbysection130-35B. (4) (e)  

1\]; and

c. Section130-35B. (4) (e) \[6\] oftheTownCode
statesthat “TheZoningBoardofAppealsshall
notgrantaspecialusepermitforanexcavation
operationwhentheareainwhichtheoperationis
proposedexhibitsaresidentialcharacter.  

TheZoningBoardofAppealsshallconsideran
areatohavearesidentialcharacterwhena
circle (radiusof2,980feet) drawnaroundthe
centeroftheproposedusecontains1/3ofthe
homesthearea (approximatelyonesquaremile) of
thecirclewouldhaveifdevelopedtothedensity
allowedbythischapter”.  TheZBAfindsthat
approximately213homes (using3acresasthe
minimum) wouldbepermittedinanarea
encompassing640acresofland (onesquaremile)  
andthattheareadrawnaroundthecenterofthe
proposedusedoesnotcontain71ormorehomes
andthereforedoesnot “exhibitaresidential
character” asdefinedbytheTownCode.  

Baseduponathoroughreviewofallinformationsubmittedbythe
Applicant, informationandinputformtheTownofAvonPlanning
Board, informationandinputfromtheLivingstonCountyPlanning
Board, aswellasallinformationandcommentmadebythepublic
bothatthePublicHearingandpriorthereto, andafterdue
deliberationbytheTownofAvonZoningBoardofAppeals, I
herebymakeamotiontoadopttheaboveFindings.  DoIhavea
second?  

MotionmadebyBobWestfall, secondedbyDianeAttea

Allinfavor?  Allopposed?  

Ayes5 Nays0

APPROVALOFSPECIALUSEPERMITWITHCONDITIONS

BasedupontheforegoingadoptedFindingsoftheTownofAvon
ZoningBoardofAppeals, ImakeamotiontoapprovetheSpecial
UsePermitrequestofApplicantpursuanttosections130-35and
130-35B. (4) (e) oftheAvonTownCode, subjecttothe
followingconditions:  



1.  Allbuildingsandexcavationoperationsshallbelocatedor
shalloccurnotlessthan100feetfromanystreetor
propertylines, exceptingthatthePortablecrushingand
screeningplantshallnotbeplacedcloserthan900feet
fromanyresidenceonOakOpeningsRoad.  Additionally, the
dumptruck, hydraulicexcavatorandfrontendloaderare
nottobeusedsimultaneouslywithin500feetofany
residenceonOakOpeningsRoad;  

2.  Thesubjectpropertyistobefencedorhavesomesimilarly
effectivebarrierofsix (6) feetinheighttoprevent
unauthorizedaccesstoareaswhereexcavationsareto
exceedadepthoffourfeet;  

3.  Allbuildingsandstructuresusedinsuchexcavation
operationsshallbedismantledandremovedattheexpense
oftheApplicantwithin12monthsfollowingthetermination
ofoperationsauthorizedbythisSpecialUsePermit;  

4. Allbuildings, structuresandplantsusedforthe
processingofexcavatedmaterialsshallbemaintainedsoas
toassurethatsuchbuildings, structuresandplantsshall
notbecomedangerouslydilapidated;  

5.  Allequipmentusedfortheexcavationofsandandgravel
andprocessingthereofshallbeconstructed, maintainedand
operatedinsuchamannerastoeliminate, asfarasis
practicable, noisesandvibrationsandsuchconditions
whichareinjuriousorsubstantiallyannoyingtoall
personslivinginthevicinity.  Alldieselenginesshall
beequippedwithmufflersandwillbemaintained.  No
trucksenteringorleavingthesubjectpropertyshalluse
jakebreaks” orotherformofenginebreakorexhaust

break;  

6.  NoblastingshallbepermittedaspartoftheExcavation
Operation;  

7.  Thereshallbenomajorrepairofheavyequipmentperformed
atthesubjectproperty;  

8.  Bulkfuelstorageshallbelimitedtooneon-sitetankof
notmorethan1,000gallons, whichsuchtankshallbe
doublewalledordyked;  

9.  Thevolumeoftrucksenteringandleavingthesubject
propertyshallnotexceedthevolumepermittedbytheDEC
initsMiningPermitsdatedAugust4, 2016andMay16,  
2018;  

10. TheApplicantandallfutureoperatorsatthesubject
propertyshallperformregulardustabatementasnecessary
topreventdustfromtrucktrafficonthepitaccessroad
fromleavingthesite;  

11. ThehoursofoperationfortheExcavationOperationatthe
subjectpropertyshallbe limitedto:  



Monday – Friday
Noon-siteactivitieswillcommencebefore7:00a.m. and
allon-siteactivitieswillstopat4:00p.m. (including
loadingoftrucksorhaulingoperationsand/ortruck- 
trafficorproductleavingsite).  Allhaulagetrucksmust
leavethesitebyorbefore4:00p.m.  

Saturday
Nooperationsofanykind

Sunday
Nooperationsofanykind

FederalHolidays
Nooperationsofanykind

12. Duetothelowerresidentialhomedensitytothenorthon
OakOpeningsRoadandthathomesaresetbackfurtherand
havebetterexistingbufferingfromroadtraffic, all
trucksenteringthesubjectpropertyshallcomefromthe
northonOakOpeningsRoadandshallnotaccessOak
OpeningsRoadfromNewYorkStateRoutes5 & 20.  Applicant
shallregularlynotifyallhaulageprovidersandtruck
driversoftheaboverestrictionandApplicantshallbe
responsibleforthesameasaconditiontotheapproved
SpecialUsePermit;  

13. Duetothelowerresidentialhomedensitytothenorthon
OakOpeningsRoadandthathomesaresetbackfurtherand
havebetterexistingbufferingfromroadtraffic, all
trucksleavingthesubjectpropertyshallturnleftoutof
theaccessroad, headingnorthonOakOpeningsRoad.   
Applicantshallberequiredtoutilizeload
tickets/materialslipsthatprovidewrittennoticetoall
haulageprovidersandtruckdriversoftheabove
restriction, whichshallbesignedbyeachhaulerand/or
truckdriverandApplicantshallberesponsibleforthe
sameasaconditiontotheapprovedSpecialUsePermit.   
Applicantshallmaintainadequateandvisiblesignageat
thesiteexitofnotlessthan16squarefeetinsize,  
indicating “LeftTurnOnly”;  

14 Allotherterms, conditionsandrestrictionsoftheDEC
MiningPermitcurrentlyineffectandnototherwise
modifiedbytheseconditionsshallbedeemedtobe
conditionsofthisconditionedapprovalforSpecialUse
Permit.  Notwithstandingtheabove, anymodificationofthe
currentDECMiningPermitmayrequireapplicanttoseekand
obtainmodificationtoitsSpecialUsePermitand/or
modificationtotheSitePlanapprovedbythePlanning
Board;  

15. Alllandwhichhasbeenexcavatedmustberehabilitatedin
accordancewithstandardssetwithinoneyearafterthe
terminationofoperations, attheexpenseoftheApplicant
oranyfutureoperatorofthesite. Whereanexcavation
operationhaslastedlongerthanoneyear, rehabilitation
oflandinaccordancewithstandardssetmustbebegunand
completedwithinoneyear'stime.   



Rehabilitationprovidedforhereinshallrequirethe
followinginadditiontoanyrequirementssetforthinany
MiningPermitissuedbytheNewYorkStateDepartmentof
EnvironmentalConservation:  
a. Allexcavationsmusteitherbemadetoawater- 

producingdepthorgradedandbackfilled;  
b. Excavationsmadetoawater-producingdepthshall

beproperlyslopedtothewaterline, withbanks
soddedorsurfacedwithsoilofanequalquality
toadjacentlandareatopsoil; suchtopsoil
requiredunderthissectionshallbeplantedwith
trees, shrubs, legumesorgrassesupontheparts
ofsuchareawhererevegetationispossible;  

c. Excavationsnotmadetoawater-producingdepth
mustbegradedorbackfilledwithnon-noxious,  
non-flammable, non-combustiblesolidmaterialand
inatopographiccharacterwhichwillresultin
substantialgeneralconformitytoadjacentlands;  
suchgradingorbackfillingshallbedesignedto
minimizeerosionandshallbesurfacedwitha
soilequalinqualitytothatofadjacentland
areaandplantedwithtrees, shrubs, legumesor
grassesuponthepartsofsuchareaswhere
revegetationispossible;   

16. AnyexpansionofthecurrentDECMiningPermitshall
requireApplicanttoseekmodificationoftheSpecialUse
Permitgrantedhereby;  

17. ApprovalofthisSpecialUsePermitshallbesubjecttoand
contingentuponissuanceofSitePlanapprovalbytheTown
ofAvonPlanningBoard; and

18. Atalltimesduringtheoperationofanyexcavationand/or
miningactivitiespursuanttothisSpecialUsePermit,  
Applicant (oranysubsequentowner) shallmaintainawater
monitoringwellwhichshallbemonitoredonatleasta
semi-annualbasisforwaterdepthandthewaterquality
testedforpresenceofpetroleumproducts.  Themonitoring
forwaterdepthandtestingforpresenceofpetroleum
productsshallbeperformedbyanindependentlabthatis
certifiedandlicensedtoprovidesuchservices.  TheTown
ofAvonshallbeprovidedwrittenresultsfromsuch
monitoring, whichshallbemadeapartoftheSpecialUse
PermitfilefortheApplicantasmaintainedbytheTown.    

MotionmadebyBobWestfall, secondedbySamPrice

Allinfavor?  Allopposed?  

Ayes5 Nays0

JeffaskediftherewereanyquestionsfromtheZBABoard. 

Bobfeelsthatthereshouldbenoloadingoftrucksafter3:30PM
andalltrucksshouldbeoffpremisesby4:00PM.  Mr. Welch
statedthatthetruckscangetloadedat3:45PMandexitedfrom
thepremisesby4:00PM. Jeffstatedthatitshouldstatethat
allhaulingtrucksneedtobeoffpremiseby4:00PM.   

Cindyaskedabouttheon-sitewell andhowthatwillwork.     
Mr. Twardokus andtheNYSDEChave agreedtohaveamonitoring
wellonpremiseataspecificlocationasdirectedbytheDEC.  
Cindyaskedwhowouldmonitorthewell.   



Mr. Hellert, Geologist, statedthatitwouldbemonitored
stndmonthlyforthe1 yearandbi-monthlythe2 yearandhaveto

turnreportsintotheDECasrequested.  Thetestwouldbe
groundwaterlevelnotanyothertesting. Lengthydiscussionon
whattypeoftestingshouldbedone andwhoshouldtestthe
waterandwherethereportshouldbesent.  Inconclusionthere
willbeathirdpartyindependentcertifiedinspection company
testingonasemi-annualbasisforwaterdepthandquality.  The
Town CodeEnforcementOffice willreceiveacopyofthese
reportsthatwillbekeptonfile.  Mr. Maxonaskediftherewas
somekindofspill/contaminationwhoisresponsibleforcleanup.   
JimCampbellstatedthattheDECwillbetheentitytoenforce
anyenvironmentalcleanupandfinesassociatedwithanyspill
totheapplicant/mineowner.  

TheZBABoardreviewedcorrespondencefromtheLivingstonCounty
PlanningBoard, which tooknoactionattheirmeetingdueto
lackofquorumonSeptember13, 2018butgaverecommendations
forconsiderationinthedecisionprocessoftheSpecialUse
Permit application.  TheZBABoardstatedthereisnoconcern
aboutfarmoperations, wetlandareawaspartoftheNYSDECSEQR
review, ifthereisanexpansion/changeoftheNYSDECandTown
permittheywillberequiredtocomeintoaZBAmeeting.  

ThenextstepisforSitePlanandSpecialUsePermitdecision
bytheappropriateboard.  KathyCole, Chairpersonofthe
PlanningBoard, statedthattheZBABoardshouldmaketheir
decisionpriortothePlanningBoard’sdecision. 

LanceandJimreportedthatattherequestoftheZBABoardand
afterconcernexpressedbytheresidents, theyresearchedthe
SEQRprocessdonebytheNYSDECandfoundittobedone
thoroughlyoverthecourseofapproximatelytwoyearsanddeemed
itappropriatetorelyonforthisapplicationforSpecialUser
PermitandSitePlan.   

DebSalmonstatedthattheNYSDECfoundthatthereisnochange
intrafficduetothemine, shedisagreeswith240trucks
travelingdailyonOakOpeningsRoaddoesn’thaveaneffecton
thetraffic.  Ifyouhavethetrucksgoingtheotherwaywill
openthedoorforHansontruckstotraveltheroadaswell.  How
isthisnotanissuefortheBoardsconsideration.   

CarolynMcKeequestionshowtheTownwillknowiftheyaskfora
changetotheNYSDECpermit.  Shestatedthattheyare
requestingtohavegravelwashingonpremiseswhichwillchange
thewaterquality.  HowwilltheTownbenotifiedofthat
change. JimCampbellstatedthattheywillsendacopyofthe
SpecialUsePermittotheNYSDECanditwillstatetheyneedto
notifytheTownofanychangesrequested.  Mr. Hallertstated
thatanygravelwashingisonaclosedloopsystemandwillnot
affectwaterquality. 

Dianequestionedwhetherweneedtoregulatethetrucktraffic
exitingthemineduetowhattheresidentsstatedtonight. The
ZBAdiscussedinlengthwhichwaythetrucksaretogoandwhy
theydecidedonthedirectiontheydidintheconditionsofthe
permit.  Mr. Twardokusstatedthathewilldowhateverisdeemed
necessarybytheBoard.  Inconclusiontheydecidedtokeepthe
conditionsoriginallystatedintheSpecialUsePermit
resolution. 



ZBABOARDMOTION TOAPPROVE THE FINDINGSREADBYJIMCAMPBELL
WASMADEBYBOB; SECONDEDBYDIANE. 

JEFFMULLIGAN - AYE
CINDYKELLEN- AYE
BOBWESTFALL- AYE
DIANEATTEA – AYE
SAMPRICE – AYE

CARRIED 5-0.   

ZBABOARDMOTION TOAPPROVE THE CONDITIONSWITHAFEW
MODIFICATIONSREADBYJIMCAMPBELLWASMADEBYBOB; SECONDEDBY
SAM. 

JEFFMULLIGAN - AYE
CINDYKELLEN- AYE
BOBWESTFALL- AYE
DIANEATTEA – AYE
SAMPRICE – AYE

CARRIED 5-0.   

Lancestatedthatforthesiteplanapproval thereare2
conditions, theywillhavetohaveaninspectionbyCOE, Brian
Glise, priortoopeningthemineoperationsandtheZBASpecial
UsePermitapprovalbyZBABoard.  KathyMannixaskedisthere
onlyoneinspectionatthebeginningbutnothingelseduringthe
SpecialUsePermittimeframe.  Lancestatedunlesstheychange
ormodifytheapplicationthereisonlyoneinspection.    

PLANNINGBOARDMOTIONTOAPPROVESITEPLANASSUBMITTEDWASMADE
BYKATHYC., SECONDEDBYMIKE. 

KATHLEENCOLE -AYE
TOMMCGOVERN- AYE
DAVESHARMAN – ABSENT
RANDYKOZLOWSKI – AYE
KATHLEENMANNIX – AYE
CLARAMULLIGAN – AYE
MICHAELMILES - AYE

CARRIED 6-0. 

PLANNINGBOARDMOTIONTOCLOSETHEMEETINGWASMADEBYKATHYC.,  
SECONDEDBYCLARA. 

KATHLEENCOLE -AYE
TOMMCGOVERN- AYE
DAVESHARMAN – ABSENT
RANDYKOZLOWSKI – AYE
KATHLEENMANNIX – AYE
CLARAMULLIGAN – AYE
MICHAELMILES - AYE

CARRIED 6-0. 



ZBABOARDMOTIONTOCLOSETHEMEETINGWASMADEBYBOB; SECONDED
BYCINDY. 

JEFFMULLIGAN - AYE
CINDYKELLEN - AYE
BOBWESTFALL- AYE
DIANEATTEA – AYE
SAMPRICE – AYE

CARRIED5-0.   

MEETINGCLOSED.   


